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I. INTRODUCTION.

A. Operations Other than War (OOTW).

1. Military OOTW encompass a wide range of activities where the military
instrument of national power is used for purposes other than the large-scale
combat operations usually associated with war.  DOCTRINE FOR JOINT

OPERATIONS, JOINT PUB 3.0 (Feb 1995) [hereinafter JP 3.0].  See also,
DEP'T OF ARMY, FIELD MANUAL 100-5, OPERATIONS (14 June 1993)
[hereinafter FM 100-5].  While there are various types of OOTW (see FM
100-5), peace operations have spawned the majority of law of war related
issues. 

B. Law of War.

1. Traditional law of war regimes do not technically apply to OOTW. 
Examples include the following:

a. Operation JUST CAUSE (Panama): "Inasmuch as there was a
regularly constituted government  in Panama in the course of JUST
CAUSE, and US forces were deployed in support of that
government, the Geneva Conventions did not apply ... nor did the
US at any time assume the role of an occupying power as that term
is used in the Geneva Conventions."  Memorandum from W. Hays
Parks to the Judge Advocate General of the Army of 10/1/90.
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b. Operation RESTORE HOPE (Somalia):  The 1949 Geneva
Conventions do not apply because an international "armed conflict"
does not exist."  Operation Restore Hope After Action Report,
Office of the Staff Judge, Unified Task Force Somalia (12 Apr
1993).

c. Operation UPHOLD DEMOCRACY (Haiti):  "The mandate of the
MNF in Haiti was not military victory or occupation of hostile
territory;  rather it was "to establish and maintain a secure and
stable environment ...."  Moreover, the Carter-Jonassaint agreement
- and the Aristide government's assent to that agreement - resulted
in an entry that was based on consent and not hostilities between
nations. Under these circumstances, the treaties and customary
legal rules constituting the law of armed conflict do not strictly
apply.  LAW AND MILITARY OPERATIONS IN HAITI, 1994 - 1995: 
LESSONS LEARNED FOR JUDGE ADVOCATES, Center for Law and
Military Operations 47 (11 December 1995) (quoting Theodore
Meron, Extraterritoriality of Human Rights Treaties, 89 Am. J.
Int'l L. 78-82 (1995)).

d. Operation Joint Endeavor (Bosnia-Herzegovina).  In preparation to
deploy to Bosnia, the commanders of the 1st Armored Division
spent a great deal of time preparing to meet the civilian challenge
"posed by stability operations . . . those operations that exist
outside the scope of armed conflict, but place soldiers in situations
where they must simultaneously act to protect civilians and protect
themselves from civilians."  See Jim Tice, The Busiest Major
Command, Army Times, Oct. 30, 1995, at 22-23.
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2. Although not falling under the rubric of “international armed conflict,”
OOTW consistently involve the potential, if not actual, employment of
military force.  This “disconnect” mandates that JA’s search for legal
standards to guide the treatment of traditional victims of conflict, e.g.
wounded, detainees, and civilians.

a. This search begins with DEP'T OF DEF. DIRECTIVE 5100.77, DOD
LAW OF WAR PROGRAM, (10 July 1979), which establishes the
POLICY that "[t]he Armed Forces of the United States shall
comply with the law of war in the conduct of military
operations and related activities in armed conflict, however
such conflicts are characterized."  (The United Nations employs
a similar standard to guide the actions of personnel deployed on its
operations, discussed infra).

b. Because in many cases US forces simply do not have the resources
to fully comply with all the requirements of the law of war, this
policy has been interpreted to require US forces "to apply the
provisions of those treaties [the Geneva Conventions] to the extent
practicable and feasible.”  W. Hays Parks memorandum, supra.

3. Recent OOTW demonstrate that compliance with such a policy still results
in “gaps” for the JA looking for standards of treatment for the various
individuals encountered during such operations.  What follows is a
discussion of the legal standards, both international and domestic,
applicable either expressly or by analogy to the treatment of civilians,
detainees, and the sick and wounded during OOTW.

II. CIVILIAN PROTECTION.

A. WHO ARE THE CIVILIANS?  Many traditional Law of War conventions make
reference to noncombatants and civilians, without providing a clear definition of
either term. 
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1. The GC defines civilians as those persons who are not protected by one of
the other three Geneva Conventions (which implies, but does not explicitly
state, that they are not taking an active part in hostilities).

2. FM 27-10, chapter 5 states that "those persons protected by GC also
include all persons who have engaged in hostile or belligerent conduct but
who are not entitled to treatment as prisoners of war."

3. GP I, article 50 defines a civilian as any person "who does not belong to
one of the categories of persons referred to in Article 4A(1), (2), (3) and
(6) of the Third Convention and in Article 43 of this Protocol..  IN CASE
OF DOUBT WHETHER A PERSON IS A CIVILIAN, THAT PERSON
SHALL BE CONSIDERED A CIVILIAN."   

4. Practitioner Definition:  Civilians are all persons who are not obviously (1)
taking part in hostilities or (2) part of a belligerent force (to be part of the
force, they must be integrated into that force).  If you have a doubt,
resolve it in favor of bestowing civilian treatment.  Consider these two
examples of persons that are not regular members of an armed force, but
who pose a potential threat:

a. The contract technical advisor that spends each day working with
members of an armed force to make a weapon system more
effective (integrated with force, active role in hostilities - may be
targeted and will be treated as PW upon capture). 

b. The little girl that discovers an enemy special forces troop on her
way home from school (not integrated - protected, treated as a
civilian upon capture).

B. CIVILIAN PROTECTION LAW (CPL).  CPL is an “analytical template”
developed to describe the process for establishing protection for civilians across
the operational spectrum.  The CPL analytical process rests on four “tiers” of legal
authority:

1. Fundamental Human Rights under International Law;

2. Host Nation Law;
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3. Conventional Law (specific protections for specific individuals), and

4. Domestic Law and Policy (including extension “by analogy” of other
sources of law not technically applicable).

C. TIERS.  The four sources of law comprising CPL are described as four tiers of
protections.  The application of these tiers, either individually or in combination, is
contingent upon the operational setting. The four tiers are: 

1. TIER 1: Fundamental Human Rights.

a. APPLICATION.  All civilians, regardless of their status, are
entitled to first tier protections.1 This first tier provides a foundation
for JAs that represents the starting point for the legal analysis
involved in the protection of civilians.  Because this “core of rights”
never changes, it also serves as an excellent default/start point for
soldier training prior to deployment. 

b. COMPOSITION.  This tier is composed of those basic protections
for individuals against any state policy or action which practices,
encourages, or condones a violation of certain fundamental rights. 
These rights are found within numerous international declarations
and treaties which reflect customary international law.  These
include:

(1)  The right to a fair and regular trial;

(2)  The right to be cared for when sick;

                    

    1
In most cases, first tier protections are those rights and protections to which all persons, civilian or not, are entitled. 

For instance, the various declarations of fundamental human rights do not distinguish between combatants and noncombatants

(noncombatants are generally defined as "persons left at liberty to pursue their normal activities...."  RICHARD I. MILLER, THE

LAW OF WAR (1975).  Although this reference and most other references seem to limit the use of this term to civilians, many

commentators expand the use of this term to include other categories of protected persons, such as prisoners of war, the sick

and wounded, medics, and medical personnel.  See DEP'T OF NAVY,  NWP 1-14M/MCWP 5-2.1/COMTPUB P5800.7, THE

COMMANDER'S HANDBOOK ON THE LAW OF NAVAL OPERATIONS, para. 11-1 (October 1995) [hereinafter NWP 1-14M].
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(3)  The right to humane treatment;

(4)  Freedom from torture and cruel or degrading treatment;

(5)  Freedom from physical violence;

(6)  Freedom from arbitrary arrest and detention;

(7)  The right to be properly fed and cared for when detained or
under the protection of a nation.

d.  Relationship between Humanitarian Law and Human Rights Law. 
Military practitioners must recognize these two terms are not
interchangeable (or entirely consistent).

(1) Humanitarian Law refers to those conventions from the law
of war that protect the victims of war (primarily the Geneva
Conventions).  Human Rights Law refers to a small core of
basic individual rights embraced by the international
community during the past forty years as reflected in
various declarations, treaties, and other international
provisions beginning with the UN Charter and Universal
Declaration of Human Rights.

(2) International humanitarian law regulates the conduct of
state visa vis state, whereas human rights law regulates the
conduct of state visa vis individual.  The right to protection
under humanitarian law is vested not in the individual, but in
the state.  Under human rights law, the protection flows to
the individual directly, and theoretically protects individuals
from their own state, which was a radical transition of
international law.

(a) Traditional View: Displacement.  At the outbreak of
armed conflict, human rights law, generally
considered a component of The Law of Peace, is
displaced by Humanitarian Law, which is generally
considered a component of the Law of War.
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(b) Emerging View: Dual Application.  At the outbreak
of armed conflict, human rights law remains
applicable and supplements humanitarian law
(human rights law is said to apply to human conduct
regardless of where along the peace, conflict, war
continuum such conduct is found, and regardless of
what state commits the violation).      

   d. SOURCES.  The foregoing protections do not make up an inclusive
list of all first tier protections.  Practitioners should consult the
numerous statements of this first and most basic level of protection,
such as the Universal Declaration of Human Rights,2 numerous
human rights treaties, the Charter of the United Nations,3 and the
third common article to the four Geneva Conventions of 1949.4 
Although not every protection provided by these regimes is
applicable to all civilians in the area of a potential U.S. operation,
they provide a general understanding of the type of protections to
which civilians are generally entitled.

                    

    2
Although the Declaration was not intended to be binding on states as a part of positive international law, it has come

to be accepted as "the universally accepted interpretation and definition of the human rights left undefined by the [UN]

Charter."  Humphrey, The International Bill of Rights: Scope and Implementation, 17 WM. & MARY L. REV. 527, 529 (1976),

reprinted in JOHN N. MOORE, NATIONAL SECURITY LAW 696-697 (1990).  Accordingly, nations that value their national prestige,

generally follow the guidance provided by the Declaration.  This is consistent with basic U.S. principles.  
    3The preamble, and a large number of the articles 1, 13, 55, 56, 60, 62, 68, 76, 87 of the Charter contain a significant

network of member state human rights obligations.  Upon joining the United Nations, the United States' assumed the obligation

to work toward the protection and preservation of "fundamental human rights, [and] the dignity and worth of the human

person."  The Charter mirrors the type of responsibility towards protecting human rights as do many subsequent human right

treaties and declarations.  U.N. CHARTER preamble, and arts. 1, 13, 55, 56, 60, 60, 62, 68, 76, 87.
    4Common article 3, by its own terms, is only applicable during (1) non-international (2) armed conflict.  Many

commentators, however, argue for a much more expansive application of the article, and if not the article, of the type of

protections found within the article.  OSCAR M. UHLER, COMMENTARY IV, GENEVA CONVENTION RELATIVE TO THE PROTECTION

OF CIVILIAN PERSONS IN TIME OF WAR, 36 (Jean S. Pictet, ed. 1958).  In fact, the International Court of Justice has held that the

type of protections found within common article 3 "constitute a minimum yardstick" of treatment for all persons.  Military and

Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 4 (June 27).   
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(1) Common article 3.  Originally intended to serve as the
preface to the Geneva Conventions (it was to provide the
purpose and direction statement  for the four conventions),
it was instead adopted  as the law to regulate the
controversial “non-international conflicts.”

(a) Common article 3 is technically a component of
humanitarian law, not human rights law.  However,
the international community now considers the
protections established by this provision so
fundamental that they have essentially “crossed
over” to status as human rights.

(i) ICJ Position:  In 1986, the International
Court of Justice ruled that article 3 serves as
a “minimum yardstick of protection” in all
conflicts, not just internal conflicts.5 

  (ii) More expanded common article 3.  Many
experts assert common article 3 is applicable
to any type of operation, regardless of
whether or not such an operation can be
described as a conflict.  This mirrors U.S.
practice in recent operations.

(b) Common article 3 forbids: 

(i) torture;

(ii) all violence to life or limb;

(iii) taking of hostages;

(iv) degrading/humiliating treatment;

                    
5 Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 4 (June 27).   
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(v) punishment without fair and regular trials;
and

(vi) failure to care for and protect the wounded
and sick.

(2) Universal Declaration of Human Rights. 

(a) Not a treaty; it is only a “declaration.” A threshold
issue regarding the Declaration is whether or not it
represents customary international law.  A number
of commentators state that it does.  This is critical,
because only the principles reflecting customary
international law are binding on the U.S. 

(b) U.S. position and that of most commentators is that
only the core articles within the Declaration have
achieved status as customary international law. 
These articles include:

(i) the Common Article 3 “type” protections;
and

(ii) provisions that relate to prohibiting “any
state policy to practice, encourage, or
condone genocide; slavery; murder; torture;
or cruel, inhuman or degrading treatment;
prolonged arbitrary detention; [the denial of]
equal treatment before the law.”6

                    

    6
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES, at § 702.
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(iii) Whether Declaration provisions which
guarantee the right to private property reflect
customary international law is less clear. 
The U.S. does recognize the customary
status of at least the Declaration’s “core of
rights to private property.”7

(c) Distinguish between saying we are applying common
article 3 type protections and providing protections
“consistent with” the Declaration.

(i) Less flexibility.  The Declaration’s core
articles are reflections of customary law and
must be observed.  No caveat of “acting
consistent with” will insulate U.S. from
future obligations to comply with these
provisions.

(ii) The Declaration’s article 10 right to a fair
and public hearing by an independent and
impartial tribunal of any criminal charges and
the article 11 right of presumed innocence
are not considered customary international
law by the U.S.  However, the U.S. practice
has been to afford these type of protections
by acting “consistent with” these articles.  In
fact, in UPHOLD DEMOCRACY the U.S.
sent a civil affairs team to Haiti to erect a fair
judicial system.  This caveat preserves our
policy that these provisions do not
amount to customary international law,
even though our actions are in
compliance.

                    

    7Id. § 702 k.
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(d) Declaration provisions the U.S. does not consider
reflective of customary international are technically
not binding on the U.S.  However, these may
nonetheless be integrated into the planning
phase of operations and serve as guidance.  The
U.S. supports the spirit of the Declaration and
acts consistent with all provisions unless doing so
is wholly impractical.

(3) Human Rights Treaties.

(a) The “decade of ratification.”  In the past decade
Presidents Reagan, Bush and Clinton have ratified a
number of important human rights treaties
potentially impacting the conduct of U.S. forces
during future military operations.

(i)  These treaties include the International
Covenant of Civil and Political Rights
(ratified in 1992); the Convention on the
Prevention and Punishment of the Crime of
Genocide (ratified in 1988); and the
Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or
punishment (ratified in 1994).

(ii) International Bill of Rights.  This is not a
treaty per se, but is a package of rights
derived from the Universal Declaration of
Human Rights, the International Covenant
on Civil and Political Rights and the
International Covenant on Economic, Social
and Cultural Rights.  The U.S. has not and
probably will not ratify the Covenant on
Economic, Social and Cultural Rights.
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(b) Extraterritoriality.  Although the United States has
ratified a number of important human rights treaties,
it has reduced the importance of these treaties by
stating that these regimes do not have extraterritorial
application.  (The opposite view is espoused by 
other nations and a number of well recognized
international law authorities).

(i) Traditional presumption:  human rights law
is directed at regulating the way nations treat
their own population.  Under this view,
human rights treaties do not apply
extraterritorially unless the parties agree to
such application.

(ii) Scope articles.  Many treaties include articles
specifically establishing the scope of
application.  For instance, article 2 of the
International Covenant of Civil and Political
Rights states that the treaty applies to “all
individuals within [a party’s] territory and
subject to its jurisdiction.”  These provisions
do not eliminate controversy. 
Notwithstanding such language, the U.S.
asserts it owes an obligation to persons both
within its territory and subject to its
jurisdiction.  Many experts believe, however,
this language extends jurisdiction to persons
who are either in a nations territory or
subject to their jurisdiction.  This
interpretation might dramatically alter the
U.S. treaty obligation during the course of
overseas operations.  (The U.S. took no
reservation, and made no understanding or
declaration in regard to this issue).



10 - 14

(iii) Because the conduct of a nation may be
regarded as evidence of how that nation
interprets a treaty, the safest practice is to
rely on common article 3 protections and the
customary international law provisions of the
Universal Declaration as our guideline for
civilian protections.  Actions that follow the
dictates of other treaty or declaration
provisions should be taken “consistent with,”
and not “in accordance with” those
provisions.

  
(c) Non-Self-Executing (NSE) Treaties. The U.S. has

made a written NSE declaration during the
ratification process, which it has appended to each
of these treaties (interestingly, the U.S. did not take
a formal NSE reservation to any of the treaties). 
This theoretically removes these treaties from
consideration during the course of both domestic
and overseas operations. Although, the U.S. has not
enacted legislation to execute obligations under
these treaties, it does consider them during the
planning and execution phases of overseas
operations.  Again, however, this is a policy based
consideration and not a legally obligated
consideration.  Remember, however, that a
provision of a treaty that reflects customary
international law is binding on U.S. operations
regardless of whether the treaty is self-executing.
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2. TIER 2: Host Nation (HN) Law Providing Specific Rights to an
Indigenous Population.

a. APPLICATION.  U.S. policy and international law require the
observance of host nation law unless such law “constitutes a threat
to ... security or an obstacle to the application of [international
law].”8  Therefore, these laws must be observed so long as they
are not displaced as a result of the nature of the operation, or
conflict with binding international law obligations (in most
cases such an obligation would come from Tier 1). The traditional
rule is that host nation law applies unless:

(1) waived by international agreement, SOFA, or SOMA (in
which case there is conventional international law in the
form of an agreement which displaces the host nation law);

(2) U.S. forces engage in combat with host nation forces (in
which case international humanitarian law displaces host
nation law); or

(3) U.S. forces enter under the auspices of a U.N. sanctioned
security enforcement mission.

b. COMPOSITION.  Second tier protections include any protections
afforded by host nation law that retain viability after the entry of
U.S. forces.  The most common forms of host nation protections
involve rules that regulate deprivation of property and liberty. 

c. SOURCES.  The host nation’s (1) constitution, (2) criminal code
(both substantive and procedural rules), (3) environmental
protection regime, and (4) civil codes that deal with use of
property.  In addition, any (5) SOFAs, SOMAs, or international
agreements that impact the application of host nation law.

                    

    8
FM 27-10, supra note 9, at para. 369 and GC, supra note 3, at art. 64. 
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d. THE CONFLICT (“PICARD”)  SPECTRUM.  Applicability of
host nation law may be contingent on the nature of the operation. 
These operations exist along a spectrum.  At one extreme is
invasion, OOTW lay in the center, and tourism or uncoerced
invitation lie at the other extreme. 

(1) INVADER.  If a force enters as an invader, in the context of
an article 2 “international armed conflict,” the force is
immunized from host nation law.  This concept is a Public
International Law concept referred to as the Law of the
Flag.  The invading force takes its own law with it, and
disregards all other law.  (It is important to remember that
the Law of the Flag includes international law that is binding
on all nations.  Because of this, an invading force that may
be immunized from host nation law is still fully bound by
international humanitarian law.  Thus, host nation law
protecting civilians is displaced by the law of the invading
force, which always includes the civilian protections of the
Geneva Convention).   

(2) UNCOERCED INVITATION.  If a force enters by truly
voluntary invitation, host nation law applies absolutely.  The
entering force may gain immunity from this law only to the
extent that the host nation grants such immunity by
international agreement.  These forces may also gain limited
immunities if conducting operations under the authority of
the U.N.
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(a) In this situation, the host nation government is usually
in full control of governmental apparatus.  The entering
force’s obligation to host nation civilians can generally
be characterized as a negative obligation - to allow the
host nation to continue to execute its domestic
responsibility to the population.

(i) This does not mean that there are no
obligations regarding the treatment of host
nation civilians.  Our forces are bound to
ensure that civilians we encounter are treated
in accordance with the obligations imposed
on us arising out of Tier 1. 

(ii) This is a substantially different obligation
than arises during a non-permissive entry,
which can generally be characterized as
positive - to do what is required under the
Law of the Flag to care for and protect this
population.

(b) JAs should seek information on host nation law and
applicable international agreements from the unified
command.

(i) Attempt to identify those countries whose
host nation law may be applicable to our
operations during OPLAN review.

(ii) Attempt to gain information regarding host
nation laws from sources such as Civil
Affairs units and higher headquarters.

(iii) Work with Civil Affairs staff elements to
develop soldier guides for host nation law.
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(3) OOTW (Coerced Invitation?).  OOTW is found at the
center of the CONFLICT SPECTRUM.  U.S. forces enter
the host nation as neither invaders or guests.  Therefore, the
obligation to follow host nation law is questionable.  The
response:  sensitivity to host nation law, but refusal to
treat such law as absolutely binding on U.S. forces. 
Operations UPHOLD DEMOCRACY and JOINT
ENDEAVOR are examples of this type of status. 
(Adherence to Tier 1 obligations should help to ensure our
forces retain the moral high ground even if they are not in
full compliance with host nation law)

3. TIER 3: Conventional Law (The Hard Law).

a. APPLICATION.  The third tier of protection is determined by the
circumstances that surround the operation and the particular status
of the civilians that may be affected by the operation.  The
obligations under this tier derive from the status of the beneficiary,
and not the nature of the operation.

Contrast the third tier protections bestowed upon a person
who satisfies the definitional requirements necessary to be
considered a “refugee,” with an individual who is only granted
status as a “migrant” (a fourth tier status).  The “refugee” is entitled
to a protected status by operation of conventional law.  In contrast,
the “migrant’s” treatment is based upon temporary policy derived 
from analogy to and extension of the same body of law.  In the
second instance, the law is only used as guidance. 

b. COMPOSITION.  This tier includes protections bestowed by
treaties such as the Hague and Geneva Conventions.  Such treaties
provide protections to specific groups of persons under specific
circumstances.  The conventions of the third tier, when triggered,
are viewed to absolutely bind the conduct of the United States.
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In addition to the Law of War conventions referred to
above, examples of third tier protections are diplomatic status,
political asylum, temporary refuge, and the rights and protections
granted by domestic and customary international law to those
seeking refuge.  In each case, a special package of protections
becomes available for individuals when specific criteria are satisfied.
 

c. SOURCES.  The sources of law differ depending upon the type of
operation and the status of the person.  For example, the 1967 Refugee
Protocol and the Refugee Act of 1980 provide protections for
individuals granted that status.  Third Tier law includes the various
Law of War conventions.  The most significant of these conventions
are the Hague Regulations, the Geneva Convention Relative to the
Protection of Civilian Persons, and Protocols I and II Additional to the
Geneva and include the Hague Conventions.9

(1) Although not ratified by the U.S., we acknowledge many
provisions of the Protocols reflect customary international
law.

(2) Because we do not want our practice to contradict our
refusal to ratify these protocols, we characterize our
compliance with the principles represented therein as either
compliance with customary international law, or application
of law by analogy.

Not included within this group of conventions are the
various human rights conventions ratified by the United
States, for reasons discussed above (non-self-executing and
non-extraterritorial).

                    

    9
These protections, however, apply only in a very narrow set of circumstances.  First, hostilities that satisfy the GC,

article 2 definition of armed conflict (common article 2) must be present.  Second, the civilians must be situated under the even

narrower circumstances required by each of the individual subparts of the foregoing treaties. 
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4. TIER 4:  Domestic Law & Policy (Including Law by Analogy/Extension).

a. APPLICATION.  The 4th tier of protections emerge when JAs
blend law by analogy and extension, common sense, and mission
imperatives.  Recent operations demonstrate this process.  During
Operations PROVIDE COMFORT, RESTORE HOPE, and
UPHOLD DEMOCRACY, JAs dealt with the paradox of
operations not considered international armed conflict which
nonetheless virtually satisfied the classical elements of formal
occupation.  Accordingly, many of the responsibilities, rights,
protections, and obligations established by traditional occupation
law were observed by analogy and extension. 

(1) This process of using analogy to other bodies of civilian
protection law to develop a structure for dealing with
civilian populations is essential to fill the void of authority
that results from the lag time for international law to
develop standards to apply to such situations.

(2) The significance of applying such a process may extend
beyond any given operation.  Because international law
emerges from the customary practice of nations, our
conduct may in fact form a foundation for future
international law standards.

(3) There are several sources of authority for the process of
“law by analogy.”  Both DoD Dir. 5100.77 (The DoD’s
Law of War Program Directive) and the Standing Rules of
Engagement (SROE) require that the Law of War and
similar domestic law and policy be applied in all military
operations, even where not technically triggered, to the
extent such application is feasible.  Additionally, any other
law that logically forms the basis of an analogy should be
considered.
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b. COMPOSITION. JAs familiar with the nature and likely impact on
civilians of any given operation must search for third tier
conventions; domestic statutes, executive orders, and directives. 
The objective of this process is to ascertain sources of law that will
enable the force to meet mission requirements while providing
civilian protection rules sufficient to maintain the legal legitimacy of
the operation.  Then, using third tier law as guidance, JA’s
synthesize lessons learned, common sense, operational realities, and
mission imperatives to develop fourth tier rules.

(1) These rules must then be translated into operational
parameters and transmitted to the force.

(2) Relative to most OOTW, third tier protections become
especially significant in this process.  When policy makers
and JAs begin the process of determining what rules will
belong within a package of fourth tier protections, the third
tier almost always provides a logical start point for
conducting such an analysis.

E. CPL AND FORCE PROTECTION:

1. Reconciliation of force protection concerns and civilian protection
concerns is a major issue during any military operation, regardless of where
it falls on the conflict spectrum.  JA’s must be cognizant that these
concerns are often regarded as “competing,” and be prepared to dispel such
conceptions through careful application of the CPL analytical process.

2. DEFENSE OF FORCE.  The concept of protecting/respecting civilian non-
combatants, when properly executed, should never be inconsistent with
Rules of Engagement that are consistent with the law of war.

a. Immediate Harm.  CPL application DOES NOT supplant the
operation of any existing ROE.  The protections due to the civilian
population, although important, never take priority over the
individual soldier’s inherent right to self-defense.
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(1) ROE should never be inconsistent with CPL.  CPL should
be considered in the drafting of the ROE. For instance, if
CPL application dictates a requirement to protect the
civilian population, the ROE should be crafted to do so.10

b. Less Immediate Harm.  What about the threat posed by lack of
information?  How does CPL impact the force’s ability to collect
information from civilian sources.  Application of the four tier
approach answers this question.  CPL prohibits treatment that
might be construed as inhumane (tier 1:  common article 3 and the
Universal Declaration of Human Rights).  This is enhanced by one
underlying goal of international humanitarian law, which is to foster
positive relations between our forces and the indigenous population
(application of a third tier principle by analogy/extension). 

(1) The doctrinal methods employed by U.S. forces to gather
information are not inhibited by this analysis.  Military
Intelligence collection technique doctrine is consistent with
this position (limitation).  For a variety of reasons, to
include inherent counter-productivity, this doctrine never
recommends coercive or abusive methods of interrogation
(any such doctrine would be inconsistent with both tier 1
and tier 3 protections).11 

                    

    10
The initial ROE for Operation UPHOLD DEMOCRACY (6 September 1994) permitted the detainment of

only of those who interfered with the mission, committed hostile acts, or demonstrated hostile intent.  On 23 September 1994,

CJTF 180 issued the second ROE of Operation UPHOLD DEMOCRACY.  This ROE provided for the protection of civilians. 

In short, it permitted the detainment of "persons observed committing serious criminal acts," which included homicide, assault,

rape, arson, and robbery.

    11
See DEP'T OF ARMY, FIELD MANUAL 34-52, INTELLIGENCE INTERROGATION 1-15 thru 17 (28 Sep 1992)

[hereinafter FM 34-52].  FM 34-52 expressly states that the humane treatment doctrine of the Law of War must be observed

during interrogation.  Additionally, the manual goes on to say that these same principles should be applied during other types of

military operations. 
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(2) In addition to the basic tier one protections described above,
operational lawyers must also study tier two law (host
nation law).  Our forces must be cognizant of host nation
rules regarding detainment and interrogation.  Violation of
such protections may not result in a “sanction” under the
host nation law.  However, the risk of undermining the legal
legitimacy of the operation may be the operational sanction.

(3) If the operation is part of an international armed conflict
then the very clear mandates of the Geneva Conventions
(Tier Three) must also be factored in. These limitations are
entirely consistent with the Tier One protections described
above (humane treatment, no sleep or food deprivation, no
threats of bodily harm, no use of humiliation., etc.).         

F. CPL AND CIVILIAN DETAINMENT IN OOTW:  THE BOTTOM LINE.  (See
Appendix A for a more detailed discussion).

1. Plan for the construction, operation and procedures of a Civilian Detention
Facility.

2. Realize that the ICRC and CNN will know about and visit your final
product.

3. Look to the AAR of UPHOLD DEMOCRACY,12 but realize that JAs in
future operations can do a better job in planning and using the existing law
by analogy to establish civilian detention facilities.

G. CPL AND CIVILIAN PROPERTY IN OOTW:  THE BOTTOM LINE.  (See
Appendix B for a more detailed discussion).

1. Everyone enjoys the right to own property:  never arbitrarily deprive
civilians of property.

                    

    12 Also refer to the CLAMO REPORT: LAW AND MILITARY OPERATIONS IN HAITI, LESSONS LEARNED FOR JUDGE

ADVOCATES (1995). 
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2. Follow the “nine commandments” of property use during armed conflict
(found in chap. 7 of deskbook) as law by analogy/extension.

3. Destroy property only when absolutely necessary.

4. Protect and safeguard property of persons under the control of our forces.

H. CPL AND DISPLACED PERSON IN OOTW:  THE BOTTOM LINE.  (See
Appendix C for a more detailed discussion)

1. Always use precision when classifying individuals as either refugees or
migrants, and understand how this status impacts on the rights afforded by
U.S. forces. 

2. Refugee Act (executing the Refugee Convention) is not considered to have
extraterritorial application.

3. Return/expulsion of refugees:  US position - applies only after entry  into
U.S. territory; UN position - applies no matter where refugee located.

4. Military personnel never authorized to grant asylum; temporary refuge is
the most US military should ever bestow.

5. Different procedures for asylum/refuge requests depending on where
request made. 
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III. OBLIGATIONS TOWARD THE WOUNDED & SICK IN OOTW.

A. Medical activities as part of the OOTW mission.

1. Medical activities may be undertaken as a primary mission during OOTW. 
For example, health service support operations may be part of, if not the
primary goal of, a larger humanitarian and civic assistance (HCA) program.
 In such cases, a primary mission is to seek out the sick and provide care to
designated portions of the civilian population.  JOINT PUB 4-02, DOCTRINE

FOR HEALTH SERVICE SUPPORT IN JOINT OPERATIONS IV - 1 - IV - 2 (15
Nov. 1994).  See also MG George A. Fisher memorandum regarding
Medical-Civil Action Guidelines of 1/25/95 (attached).

2. Medical activities may also be focused primarily on supporting combat
units.  Law of war issues are most likely to arise under such circumstances.
This raises the issue of what humanitarian standards are applicable. 

a. The following discussion of such standards is drawn from the
Geneva Wounded and Sick Convention (GWS) and experiences
during Operation Restore Democracy.

b. Two excellent sources of lessons learned in this area are 
Memorandum from MG George A. Fisher, MNF Medical Rules of
Engagement (ROE) Policy of 1/25/95, and Asbjorn Eide, Allan
Rosas, Theodor Meron Combating Lawlessness in Gray Zone
Conflicts Through Minimum Humanitarian Standards 89 A.J.I.L.
215 (1995) (discussing certain minimum humanitarian standards
applicable to all situations).

B. Humanitarian Standards.
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1. Respect and protect the wounded and sick (Article 12 GWS).  The
obligation not to attack the wounded and sick and to provide basic care.
The type of basic care provided is discussed infra in terms of emergency
care.  The categories of wounded and sick persons is generally considered
to include civilians.  

2. Search for and collect wounded and sick and the dead (Article 15, GWS). 
This standard does not translate well to OOTW.  At best it can be applied
to the extent practicable and feasible.  W. Hays Parks memorandum, supra.

a. Note that even under the GWS, this requirement is subject to
military practicability, i.e. the obligation is not absolute.

b. Furthermore, the obligation to search for civilian wounded under
Article 16 Geneva Civilians Convention ("as far as military
consideration allow, each Party to the conflict shall facilitate the
steps taken to search for the killed and wounded [civilians])  is not
as strong as the obligation to search for those protected under the
GWS (primarily members of the armed forces).  This language
recognizes the primacy of civilian authorities in the matter of caring
for civilians. See DEP'T OF ARMY FIELD MANUAL 8-10, HEALTH

SERVICE SUPPORT IN A THEATER OF OPERATIONS, para. 3-17 (1
Mar 1991). 

c. Finally, consistent with the primacy of civilian authorities mentioned
above, there are also sovereignty issues at play in situations such as
those encountered in Panama and Haiti.  "Primary responsibility for
the collection, burial, and accountability for the wounded and dead
lay with the Government of Panama.  U.S. assumption of any
responsibility for the burial of deceased Panamanians, military or
civilian, would have constituted a breach of Panama's sovereignty
without its express consent."  W. Hays Parks memorandum, supra.
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d. Consequently, the US policy in Haiti was to render emergency care
required to save life, limb, or eyesight to Haitian civilians.  Thus, on
site medical personnel were permitted to provide emergency
stabilization, treatment, and to arrange transportation to civilian
hospitals.  Additionally, in Haiti, treatment was provided to those
persons injured as a result of US actions.  See MG Fisher
memorandum, supra.

3. Medical, religious and other humanitarian personnel shall be respected and
protected.  US forces should have no difficulty complying with this
standard.

IV. PEACE OPERATIONS AND THE LAW OF WAR

A. Applicability of the Law of War to Peace Operations.

1. The UN has never recognized its ability to actually become a party to the
Geneva Conventions. 

a. Legal questions continue as to whether the UN is considered a
"Power" capable of acceding to the Conventions and if it is capable
of carrying out the provisions of the Geneva Conventions,
particularly the Civilians Convention.

b. However, at least in the case of traditional peacekeeping operations
(Chapter VI), the UN does consider such forces to be subsidiary
organs of the UN and subject to its authority.  Thus, the fact that
the individual nations may have declared their intent to comply with
the conventions may not be sufficient.  Dietrich Schindler, UNITED

NATIONS FORCES AND INTERNATIONAL HUMANITARIAN LAW,
STUDIES AND ESSAYS ON INTERNATIONAL HUMANITARIAN LAW

AND RED CROSS PRINCIPLES 524 (C. Swinarski, ed. 1984);  Umesh
Palwankar, Applicability of International Humanitarian Law to
United Nations Peacekeeping Forces, International Review of the
Red Cross  232 (May-June 1993).
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2. During the Korean War UN organizations  made no statements regarding
the applicability of the Geneva Conventions, although the UN commander
stated that he directed his forces to abide by the humanitarian principles of
the conventions and the detailed provisions of the PW convention.  The
United States and other states providing contingents, however, stated they
would be guided by the principles of the 1949 Conventions (the US did
not actually ratify the Conventions until 1955).  Schindler, supra, at 521.

3. What has become clear, however, is that once UN forces are engaged in
hostilities, the Geneva Conventions do become applicable by virtue of the
fact that the vast majority of their provisions are considered customary
international law.  Thus, the conventions become binding on the UN even
without any formal accession or declaration.  It would be illogical not to
apply rules applicable to states to what is a universal organization of states.
Schindler, supra, at 526. 

a. The difficulty is determining when UN forces are engaged in
hostilities, i.e. international armed conflict (common article 2,
Geneva Conventions).  The only clear cases of this are Korea and
Desert Storm.

4. During other peace operations, e.g. peacekeeping operations, the UN
position is that its forces will comply with the "principles and spirit" of
International Humanitarian Law (Law of War).  Palwankar, supra, at 232.

a. The Status of Forces Agreement between the UN and Haiti for the
UN Mission in Haiti is an example of this policy:  "The UN will
ensure that UNMIH carries out its mission in Haiti in such a manner
as to respect fully the principles and spirit of the general
international conventions on the conduct of military personnel. 
These international conventions include the four Geneva
Conventions, the Additional Protocols, and the 1954 Hague
Cultural Property Convention."

b. The Government of Haiti took on a corresponding obligation.
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B. Convention on the Safety of United Nations and Associated Personnel, Dec. 9,
1994, 34 I.L.M. 842.

1. Signed by 43 countries, including the U.S., as of May 1997. 

2. A response to the rising casualty figures among UN personnel deployed in
support of peace operations (130 killed in 1993).  Evan Bloom, Protecting
Peacekeepers:  The Convention on the Safety of United Nations and
Associated Personnel, 89 A.J.I.L. 621 (1995).

3. UN and associated personnel and UN operations are broadly defined so as
to include associated military contingents, NGOs, contractors, and others. 
Forces such as the NATO force in Bosnia and UNMIH qualify for
protection.  Statement of US Ambassador Karl F. Inderfurth to the UN
General Assembly of 12/9/94.

4. Scope of Application:  All cases involving UN and associated personnel
and UN operations outside of those Chapter VII enforcement actions in
which any UN forces are engaged as combatants against organized armed
forces and to which the international law of armed conflict applies. 

a. Refer to UN Security Council Resolution to determine if the
operation is a Chapter VII operation.

b. Determining whether the operation is an enforcement action
requires a review of the object and purposes of the resolution, e.g.
is the use of force authorized?  Is the action undertaken regardless
of the Parties to conflict's consent?  Bloom, supra, at 94.

c. Finally, are  UN personnel engaged as combatants?  As discussed
above, this is a difficult determination to make.  The UN and US
position was that UN forces in Somalia and in Bosnia did not
become combatants.  No clear guidance as to when UN forces
become combatants currently exists.  Operation Desert Storm and
traditional peacekeeping missions provide clear examples of non-
applicability of the convention (i.e., LOW applies) and applicability
(UN Convention applies), respectively.
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5. Main goal of the Convention is to provide for  universal criminal
jurisdiction for those committing serious offenses against these personnel.

a. Prosecute or extradite standard.  Designed to put pressure on
governments  to take more responsible action in protecting UN
personnel.  Denies "safe Haven" to the attackers.  Mahnoush H.
Arsanjani, Protection of United Nations Personnel (draft), speech to
Duke University Conference on Strengthening Enforcement of
Humanitarian Law, 3/10/95.

b. Consequently, this convention and the grave breach provisions of
the Geneva conventions provide seamless protection to the
participants.  Inderfurth statement, supra.  

6. Crimes enumerated in the convention include murder, kidnapping, or other
attacks on the person or premises of UN and associated personnel.

7. If captured, these personnel are not to be interrogated and are to be
promptly released.  Pending their return, they are to be treated consistently
with principles and spirit of the Geneva Convention. 

8. UN and associated personnel always retain their right of self-defense.

C. Current Status:  43 Signatories; 11 Parties (22 required for the treaty to enter into
force).
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APPENDIX A

CPL AND CIVILIAN DETAINMENT

I. DEPRIVATION OF LIBERTY.

A. Four types of deprivation (see generally Rights of Protected persons, this outline
pp. 24-27):

1. Detainment;

2. Internment;

3. Assigned residence;

4. Simple imprisonment (referred to as confinement in AR 190-57)13:

a. includes pre/post-trial incarceration.

b. pretrial confinement must be deducted from any post-trial period of
confinement.

c. a sentence of to imprisonment may be converted to a period of
internment. 

G.C. Arts. 68-71.

                    
    13

The distinction between confinement and internment is that those confined are generally limited to a jail cell

("CI camp stockade"), while internees remain free to roam within the confines of a internee camp.  AR 190-57, para. 2-12.
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B. DETAINMENT IN OOTW.

1. Detainment defined:  Not formally defined in International Law. Although
it may take on characteristics of confinement, it is more analogous to
internment (which is formally defined and explained in the LOW).  Within
Operation JOINT ENDEAVOR detention was defined as “a person
involuntarily taken into custody for murder, rape, aggravated assault, or
any act or omission as specified by the IFOR Commander which could
reasonably be expected to cause serious bodily harm to (1) civilians, (2)
non-belligerents, or (3) IFOR personnel.”14

2. Detainment is Typically Authorized (by a designated task force
commander) For:

a. Serious crimes (as described above);

b. Posing a threat to U.S. forces (or based upon CINC authority, the
coalition force);

c. Violating rules set out by the intervention forces.  For example, the
IFOR in Operation JOINT ENDEAVOR authorized detainment for
persons who attempted to enter controlled areas or attack IFOR
property.15

d. Obstructing the forces’ progress (obstructing mission
accomplishment in any number of ways to include rioting,
demonstrating, or encouraging others to do so).

3. While these categories have proved effective in past operations, JA’s must
ensure that the categories actually selected for any given operation are
derived from a mission analysis, and not simply from lessons learned.

                    
    14

See TASK FORCE EAGLE: JOINT MILITARY COMMISSION POLICY AND PLANNING GUIDANCE HANDBOOK (21 Mar.

1996).
    15

Id.
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4. The LOW (and therefore, the Geneva Conventions) does (do) not
technically apply to OOTW.  However, pursuant to the fourth tier
methodology, the LOW should be used as guidance during OOTW.  

5. In OOTW, JAs should:

a. Advise their units to exhaust all appropriate non-forcible means
before detaining persons who obstruct friendly forces.

b. Look to the mission statement to determine what categories of
civilians will be detained.  The USCINCENT Operation Order for
Unified Task Force Somalia (1992) set out detailed rules for
processing civilian detainees.  It stated that:

In the area under his control, a commander must protect the
population not only from attack by military units, but also from
crimes, riots, and other forms of civil disobedience.  To this end,
commanders will: . . . Detain those accused of criminal acts or other
violations of public safety and security.

c. After determining the type of detainees that will find their way into
U.S. hands, they should apply the four tiered process of CPL to
determine what protections should be afforded to each detainee.

(1) Tier 1:  Detainment SOPs might provide that all detainees
will be afforded rights “consistent with” with the Universal
Declaration of Human Rights and Common article 3.

** The term “consistent with” is a term of art insulating the
U.S. from assertions of formal recognition that we are
bound to certain obligations.  The U.S. does not say anyone
is entitled to anything.  This ties in with the confusion
relative to which protections under the Universal
Declaration are customary law and which are not.



10 - 35

(2) These protections are translated into rules such as those
listed below, which were implemented by the IFOR during
Operation JOINT ENDEAVOR:

(a) Take only items from detainees that pose an
immediate threat to members of the force or other
detainees.

(b) Use minimal force to detain or prevent escape (this
may include deadly force if ROE permits).

(c) Searches must be conducted in such a way as to
avoid humiliation and harassment. 

(d) Detainees shall be treated humanely. 

(e) Detainees shall not be physically abused.

(f) Contact with detainees may not be of a sexual
nature.

(3) Detainees may not be used for manual labor or subservient
tasks.

(4) Tier 2: Apply procedural protections afforded by the host
nation to individuals detained under similar conditions.  For
example, if the host nation permits the right to a magistrate
review within so many hours, attempt to replicate this right
if feasible.

  (5) Tier 4: JOINT ENDEAVOR SOPs provide  detainees with
the right to EPW treatment (EPW status is not bestowed,
although a few SOPs incorrectly state that it is).



10 - 36

Categorization and Segregation.  The SOPs then go on to
provide that the detainees will be categorized as either
criminal or hostile (force protection threats).  Those
accused of crimes must be separated from those detained
because they pose a threat to the force.  In addition,
detainees must be further separated based upon clan
membership, religious beliefs, or any other factor that might
pose a legitimate threat to their safety.

d. In both Somalia and Haiti, the U.S. ran extremely successful Joint
Detention Facilities (JDFs).  The success of these operations was
based upon a simple formula.

(1) Detain people based upon a clear and principled criteria.

(2) Draft an JDF SOP with clear rules that each detainee must
follow and rights to which each detainee is entitled.

(3) Base the quantity and quality of the rights upon a principled
approach: CPL.

6. When in the fourth tier (law by analogy) look to the GC, in addition to the
GPW when dealing with civilians.  The practice of JTF JAs in Operations
RESTORE HOPE and RESTORE DEMOCRACY was to look only to the
GPW.  This caused a number of problems “because the GPW just did not
provide an exact fit.”
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SNAPSHOT OF OOTW DETAINMENT RULES (ANALOGIZED FROM THE
GC AND OTHER APPLICABLE DOMESTIC AND INTERNATIONAL

LAW).

(1) EVERY CIVILIAN HAS THE RIGHT TO LIBERTY AND
SECURITY.  NO ONE SHALL BE SUBJECTED TO ARBITRARY
ARREST OR DETENTION.  INT’L COV. ON CIVIL & POL. RTS.
ART. 9.  (UNIV. DECLAR. OF HUMAN RIGHTS ART. 9).  THIS IS
CONSISTENT WITH THE GC REQUIREMENT THAT
DETENTION BE RESERVED AS THE COMMANDER’S LAST
OPTION.  GC ART. 42.

(2) TREATMENT WILL BE BASED UPON INTERNATIONAL LAW,
WITHOUT DISTINCTION BASED UPON “RACE, COLOUR, SEX,
LANGUAGE, POLITICAL OR OTHER OPINION, NATIONAL OR
SOCIAL ORIGIN, PROPERTY, BIRTH, OR OTHER STATUS.” 
UNIV. DECLAR. OF HUMAN RIGHTS ART. 2.

(3) NO DETAINEE SHALL BE SUBJECTED TO CRUEL, INHUMAN,
OR DEGRADING TREATMENT.  UNIV. DECLAR. OF HUMAN
RIGHTS  ART. 5.

(4) DETAIN AWAY FROM DANGEROUS AREAS.  GC ARTS. 49 AND
83.

(5) THE PLACE OF DETAINMENT MUST POSSESS (TO THE
GREATEST EXTENT POSSIBLE) EVERY POSSIBLE SAFEGUARD
RELATIVE TO HYGIENE AND HEALTH.  GC ART. 85.
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(6) DETAINEES MUST RECEIVE FOOD (ACCOUNT SHALL BE
TAKEN OF THEIR CUSTOMARY DIET) AND CLOTHING IN
SUFFICIENT QUANTITY AND QUALITY TO KEEP THEM IN A
GOOD STATE OF HEALTH.  GC ART. 89.

(7) DETAINEES MUST BE MAINTAINED AWAY FROM PWS AND
CRIMINALS.  GC ART. 84.  IN FACT, U.S. COMMANDERS
SHOULD ESTABLISH THREE CATEGORIES OF DETAINEES:

(A)  THOSE DETAINED BECAUSE OF SUSPECTED CRIMINAL 
ACTIVITY;

(B)  THOSE DETAINED BECASUE THEY HAVE BEEN 
CONVICTED OF CRIMINAL ACTS; AND

(C)  THOSE DETAINED BECASUE THEY POSE A SERIOUS 
THREAT TO THE SECURITY OF THE FORCE.

(8) DETAINEES SHALL BE DETAINED IN ACCORDANCE WITH A
STANDARD PROCEDURE, WHICH THE DETAINEE SHALL
HAVE ACCESS TO.  GC ART. 78.  DETAINEES HAVE THE RIGHT
TO APPEAL THEIR DETENTION.  THE APPEAL MUST BE
PROCESS WITHOUT DELAY.  GC ART. 78.

(9) ADVERSE DECISIONS ON APPEALS MUST (IF POSSIBLE) BE
REVIEWED EVERY SIX MONTHS.  GC ART. 78.

(10) DETAINEES RETAIN ALL THE CIVIL RIGHTS (HN DUE
PROCESS RIGHTS), UNLESS INCOMPATIBLE WITH THE
SECURITY OF THE DETAINING POWER.  GC ART. 80.
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(11) DETAINEES HAVE A RIGHT TO FREE MEDICAL ATTENTION. 
GC ARTS. 81, 91, & 92.

(12) THE DETAINING POWER MUST PROVIDE FOR THE  SUPPORT
OF THOSE DEPENDENT ON THE DETAINEE.  GC ART. 81.

(13) FAMILIES SHOULD BE LODGED TOGETHER DURING PERIODS
OF DETAINMENT.  DETAINEES HAVE THE RIGHT TO
REQUEST THAT THEIR CHILDREN BE BROUGHT TO THE
PLACE OF DETAINMENT AND MAINTAINED WITH THEM.  GC
ART. 82. 

(14) FORWARDING CORRESPONDENCE.

(A) IN ABSENCE OF OPERATIONAL LIMITATIONS, THERE ARE
NO RESTRICTION ON THE NUMBER OR LENGTH OF LETTERS
SENT OR RECEIVED.  IN NO CIRCUMSTANCE, WILL THE NUMBER
SENT FALL BELOW TWO CARDS AND FOUR LETTERS.  AR 190-57,
PARA. 2-8.

(B) NO RESTRICTION ON WHOM THE DETAINEE MAY
CORRESPOND.  AR 190, PARA. 2-8.

(C) NO RESTRICTION ON THE NUMBER OR TYPE OF
CORRESPONDENCE TO EITHER MILITARY AUTHORITIES OR
PROTECTING POWER (ICRC).

NOTE:  The foregoing rules applicable to internment, found
in Section IV of Geneva IV and AR 190-57, are but an abbreviated
list of the complete list of rules that apply.
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APPENDIX B

CPL AND THE TREATMENT OF PROPERTY

I. TREATMENT OF PROPERTY.

A. Tier 1.  Every person has the right to own property, and no one  may be arbitrarily
deprived of such property.  (Univ. Declar. of Human Rights Art. 17).

B. Tier 2.  The property laws of the host nation will control to the extent appropriate
under Public International Law (The Picard Spectrum).

1. Consider the entire range of host nation law, from its constitution to its
property codes.  For example in Operation UPHOLD DEMOCRACY the
JTF discovered that the Haitian Constitution afforded Haitians the right to
bear arms.  This right impacted the methodology of the JTF Weapons
Confiscation Program.   

C. Tier 3.  If a non-international armed conflict is underway, only common article 3
applies, which provides no protection for property. If an international armed
conflict is underway, the property protections found with the fourth Geneva
Convention apply.  The protections found within this convention are described in
chapter seven as the nine commandments of property protection.

1. During an international armed conflict, any destruction not “absolutely
necessary” for the conduct of military operations is a war crime (GC art.
53).  Further, if that destruction, devastation, or taking of property is
“extensive” or comprehensive, the crime is considered a grave breach of
the law of war (GC, art. 147).  Accordingly, the “prosecute or extradite”
mandate would apply to the individual/individuals responsible for such
misconduct (GC, art. 146).
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a. What does “extensive damage” mean?  In the official commentary
to the convention, Pictet states that “extensive” means more than a
“single incident.”  However, Pictet does not discuss the possibility
of a single attack that is of great scope (destruction of an entire city
grid or more).

b. Is this definition limited only to property in the hands of the enemy?
 Pictet also notes that article 147 modifies and supplements only
article 53.  This is important because article 53 only applies to
property within occupied territory.  Accordingly, if a warring nation
were to bomb a civilian factory, and this bombing was not of
absolute military necessity, one might conclude it is not a grave
breach, and maybe not a breach at all (although it might violate
article 23 of the Hague Regulations).

D. Tier 4 (Law by Analogy).

1. Follow the nine commandments of property use during armed conflict
(found in chap. 7 of deskbook). 

2. The occupying power cannot destroy “real or personal property . . . ,
except where such destruction is rendered absolutely necessary”.  G.C. Art.
53.

3. Pillage.  Defined as the “the act of taking property or money by violence.”
 Also referred to as plundering, ravaging, or looting.”

a. Forbidden in all circumstances (one of the general provision
protections of Section I).

b. Punishable as a war crime or as a violation the UCMJ.

c. The property of a protected person may not be the object of a
reprisal.  (G.C. Art. 33).

d. Control of Property.  The property within an occupied territory
may be controlled by the occupying power to the extent:
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(1) Necessary to prevent its use by hostile forces.

OR

(2) To prevent any use which is harmful to the occupying
power.

NOTE:  As soon as the threat subsides, private property
must be returned.  FM 27-10, Para. 399.

e. Understand the relationship between the battlefield acquisition rules
of Tier Three’s conventional law property protections and the U.S.
Military’s Claims System.  See Operational Law Handbook, chapter
10 and chapter seven of this deskbook.  

f. Protection of Civilian Property Under the Third Convention.  For
persons under the control of our forces (detained persons, etc.), the
United States has frequently provided protection of property
provided to EPWs under the Third Geneva Convention.  For
instance, all effects and articles of personal use, except arms and
military equipment shall be retained by an EPW (GPW, art. 18). 
This same type of protection has a natural extension to civilians that
fall under military control.
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APPENDIX C

CPL AND DISPLACED PERSONS

I. TREATMENT OF DISPLACED PERSONS (REFUGEES).

A. Generally, nations must provide refugees with same treatment provided to aliens
and in many instances to a nation’s own nationals.  The most basic of these
protections is the right to be shielded from danger.

1. REFUGEE DEFINED.  Any Person:

a. who has a well-founded fear of being persecuted for reasons of
race, religion, nationality, social group, religion, or political
association;

b. who is outside the nation of his nationality; and

c. is without the protection of his own nation, either because:

(1) that nation is unable to provide protection, or

(2) the person is unable to seek the protection, due to the well-
founded fear described above.

** Harsh conditions, general strife, or adverse economic
conditions are not considered “persecution.”  Individuals
fleeing such conditions do not fall within the category of
refugee.
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**  The UNHCR Handbook on Procedures and Criteria for
Determining Refugee Status is an excellent source of
information on this subject.  However, practitioners must
recognize that the standards established by the UNHCR do
not always correspond with U.S. policy.

2. MIGRANT DEFINED:  Those who do not necessarily qualify for refugee
status and the accompanying rights.  The 1967 Protocol is not self-
executing and therefore does not bestow any rights upon a person claiming
refugee/refuge/political asylum status.  Nation states are free to apply the
definitional elements found with the Protocol.

B. MAIN SOURCES OF LAW:

1. 1951 Convention Relating to the Status of Refugees (RC).  The RC
bestows refugee status/protection on pre-1951 refugees.

2. 1967 Protocol Relating to the Status of Refugees (RP).  The RP bestows
refugee status/protections on post-1951 refugees.

a. Adopts same language as 1951 Convention.

b. U.S. is a party (110 ratifying nations).

3. 1980 Refugee Act (8 USC §1101).  Because the RP was not self-
executing, this  legislation was intended to conform U.S. law to the 1967
RP.

a. Applies only to refugees located inside the U.S.16

                    

    16
Although the phrase "within the U.S." was removed in 1980, the courts have steadfastly interpreted this only to

apply to the difference in the status of aliens already within the U.S.  "Within the U.S." is a term of art used to apply to persons

who have legally entered the U.S.  A person who is physically within the U.S., having entered illegally, is not "within the U.S."
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b. This interpretation was challenged by advocates for Haitian
refugees interdicted on the high seas pursuant to Executive Order. 
They asserted that the international principle of “non-refoulment”
(non-return) applied to refugees once they crossed an international
border, and not only after they entered the territory of the U.S.

c.  The U.S. Supreme Court ratified the  government interpretation of
“non-refoulment” in United States v. Sale.  This case held that the
RP does not prohibit the practice of rejection of refugees at our
borders.  (This holding is inconsistent with the position of the
UNHCR, which considers the RP to prohibit “refoulment”
once a refugee crosses any international border).

4. Immigration and Nationality Act (8 USC §1253).

a. Prohibits Attorney General from deporting or returning aliens to
countries that would pose a threat to them based upon race,
religion, nationality, membership in a particular social group, or
because of a particular political opinion held.

b. Does not limit U.S. authority outside of the U.S. (Foley Doctrine
on Extraterritoriality of U.S. law). 

5. Migration and Refugee Assistance Act of 1962 (22  USC §2601).

a. Qualifies refugees for U.S. assistance.

b. Application conditioned upon positive  contribution to the foreign
policy interests of U.S.

C. RETURN/EXPULSION RULE.

1. No Return Rule (RP art. 33).  Parties may not return a refugee to a
territory where his life or freedom would be threatened on account of his
race, religion, nationality, social group, or political opinion.
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2. No Expulsion Rule (RP arts. 32 & 33).  Parties may not expel a refugee in
absence of proper grounds and without due process of law.

3. According to the Supreme Court, these prohibitions are triggered only after
an individual crosses a U.S. border.  This is the critical distinction between
the U.S. and UNHCR interpretation of the RP which creates the imperative
that refugees be intercepted on the high seas and detained outside the U.S.

4. Grounds for Return or Expulsion.

a. Expulsion: (1) national security, (2) public order, or (3) danger to
the community.

b. Return: (1) national security or (2) danger to the community.

5. Burden of Proof.

a. National security or public order =  reasonable grounds.

b. Danger to community =  conviction of serious crime.

c. Public Health Risks (e.g. HIV Positives):

(1) excludable as a threat to national security.

(2) Attorney General may waive medical exclusion for
“humanitarian reasons.”

6. Other Traditional Exclusion Grounds:

a. prostitution

b. membership in communist or other totalitarian political group.
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c. aliens who have made previous illegal entries.

D. FREEDOMS AND RIGHTS.  Generally, these rights bestow (1) better treatment
than aliens receive, and (2) attach upon the entry of the refugee into the territory of
the party.

1. Freedom of Religion (equal to nationals).

2. Freedom to Acquire, Own, and Convey Property (equal to aliens).

3. Freedom of Association (equal to nationals).

4. Freedom of Movement (equal to aliens).

5. Access to Courts (equal to nationals).

6. Right to Employment (equal to nationals with limitations).

7. Right to Housing (equal to aliens).

8. Public Education (equal to nationals for elementary education).

9. Right to Social Security Benefits (equal to nationals).

10. Right to Expedited Naturalization.

E. DETAINMENT (See OOTW DETAINMENT above).

1. U.S. policy relative to Cuban Refugees (MIGRANTS) is to divert and
detain.

2. General Principles of International Law forbid “prolonged & arbitrary”
detention.
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3. Detention that preserves national security is not arbitrary.

4. No statutory limit to the length of time for detention (4 years held not an
abuse of discretion).

5. Basic Human Rights apply to detained or “rescued” refugees.

F. POLITICAL ASYLUM.  Protection and sanctuary granted by a nation within its
borders or on the seas, because of persecution or fear of persecution as a result of
race, religion, nationality, social group, or political opinion.

G. TEMPORARY REFUGE.  Protection given for humanitarian reasons to a national
of any country under conditions of urgency in order to secure life or safety of the
requester against imminent danger.  NEITHER POLITICAL ASYLUM NOR
TEMPORARY REFUGE IS A CUSTOMARY LAW RIGHT.  A number of
plaintiffs have attempted to assert the right to enjoy international temporary refuge
has become a peremptory right under the doctrine of jus cogens.  The federal
courts have routinely disagreed.  Consistent with this view, Congress intentionally
 left this type of relief out of the 1980 Refugee Act.

1. U.S. POLICY.

a. Political Asylum. 

(1) The U.S. shall give foreign nationals full opportunity to
have their requests considered on their merits.

(2) Those seeking asylum shall not be surrendered to a foreign
jurisdiction except as directed by the SECARM.

(3) These rules apply whether the requester is a national of the
country wherein the request was made or from a third
nation.

(4) The request must be coordinated with the host nation,
through the appropriate American Embassy or Consulate.
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**This means that U.S. military personnel are never
authorized to grant asylum.

b. Temporary Refuge.  The U.S., in appropriate cases, shall grant
refuge in foreign countries or on the high seas of any country.   

**This is the most the U.S. military should ever bestow.

H. IMPACT OF LOCATION WHERE CANDIDATE IS LOCATED.

1. IN TERRITORIES UNDER EXCLUSIVE U.S. CONTROL & ON HIGH
SEAS:

a. Applicants will be received in DA facilities or on aboard DA
vessels.

b. Applicants will be afforded every reasonable protection.

c. Refuge will end only if directed by higher authority, “through the
SECARMY.”

d. Military personnel may not grant asylum.

e. Arrangements should be made to transfer the applicant to the DOJ
INS ASAP.  Transfers don’t require DA approval (local approval).
 

f. All requests must be forwarded in accordance with AR 550-1, para
7.

g. Inquiries from foreign authorities will be met by the senior Army
official present with the response that the case has been referred to
higher authorities.
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h. No information relative to an asylum issue will be released to
public, without HQDA approval.

(1) Immediately report all requests for political asylum/temp.
refuge” to the Army Operations Center (AOC) at
Commercial (703) 697-0218 or DSN 227-0218.

(2) The report will contain the information contained in AR
550-1.

(3) The report will not be delayed while gathering additional
information

(4) Contact International and Operational Law Division, Army
OTJAG (or service equivalent).  The AOC immediately
turns around and contacts the service TJAG for legal
advice.

2. IN FOREIGN TERRITORIES:

a. All requests for either political asylum or temporary refuge will be
treated as requests for temporary refuge.

b. The senior Army officer may grant refuge if he feels the elements
are met:  If individual is being pursued or is in imminent danger of
death or serious bodily injury.

c. If possible, applicants will be directed to apply in person at U.S.
Embassy.

NOTE:  During the application process and refuge period the
refugee will be protected.  Refuge will end only when directed by
higher authority.
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IInntteerrnnaattiioonnaall  aanndd  OOppeerraattiioonnaall  LLaaww  DDeeppaarrttmmeenntt
TThhee  JJuuddggee  AAddvvooccaattee  GGeenneerraall''ss  SScchhooooll

CChhaarrllootttteessvviillllee,,  VViirrggiinniiaa

PPRROOTTEECCTTIIOONN  OOFF  CCIIVVIILLIIAANNSS  DDUURRIINNGG  AARRMMEEDD  CCOONNFFLLIICCTT

MMAAJJ  CCOORRNN

RREEFFEERREENNCCEESS

11.. HHaagguuee  CCoonnvveennttiioonn  NNoo..  IIVV  RReessppeeccttiinngg  tthhee  LLaawwss  aanndd  CCuussttoommss  ooff  WWaarr  oonn  LLaanndd,,  OOcctt..
1188,,  11990077,,  3366  SSttaatt..  22227777,,  220055  CCoonnssooll..  TT..SS..  227777,,  iinncclluuddiinngg  tthhee  rreegguullaattiioonnss
tthheerreettoo  [[hheerreeiinnaafftteerr  HH..IIVV  oorr  HH..RR..]]..

22.. GGeenneevvaa  CCoonnvveennttiioonn  RReellaattiivvee  ttoo  tthhee  PPrrootteeccttiioonn  ooff  CCiivviilliiaann  PPeerrssoonnss  iinn  TTiimmee  ooff
WWaarr,,  AAuugg  1122,,  11994499,,  66  UU..SS..TT..  33331166,,  7755  UU..NN..TT..SS..  113355  [[hheerreeiinnaafftteerr  GG..CC..]]..

33.. TThhee  11997777  PPrroottooccoollss  AAddddiittiioonnaall  ttoo  tthhee  GGeenneevvaa  CCoonnvveennttiioonnss  ooff  11994499,,  DDeecc  1122,,  11997777,,
1166  II..LL..MM..  11339911  [[hheerreeiinnaafftteerr  GGPP  II  &&  IIII]]..

44.. TThhee  11995544  HHaagguuee  CCoonnvveennttiioonn  ffoorr  tthhee  PPrrootteeccttiioonn  ooff  CCuullttuurraall  PPrrooppeerrttyy  iinn  tthhee  EEvveenntt
ooff  AArrmmeedd  CCoonnfflliicctt,,  MMaayy  1144,,  11995544,,  224499  UU..NN..TT..SS..  221166  [[hheerreeiinnaafftteerr  11995544  CCuullttuurraall
PPrrooppeerrttyy  CCoonnvv..]]..

55.. DDeepptt..  ooff  AArrmmyy,,  PPaammpphhlleett  2277--11,,  TTrreeaattiieess  GGoovveerrnniinngg  LLaanndd  WWaarrffaarree  ((77  DDeecceemmbbeerr  11995566))
[[hheerreeiinnaafftteerr  DDAA  PPAAMM  2277--11]]..

66.. DDeepptt..  ooff  AArrmmyy,,  PPaammpphhlleett  2277--11--11,,  PPrroottooccoollss  TToo  TThhee  GGeenneevvaa  CCoonnvveennttiioonnss  ooff  1122
AAuugguusstt  11994499  ((11  SSeepptteemmbbeerr  11997799))  [[hheerreeiinnaafftteerr  DDAA  PPAAMM  2277--11--11]]..

77.. DDeepptt..  ooff  AArrmmyy,,  PPaammpphhlleett  2277--116611--22,,  IInntteerrnnaattiioonnaall  LLaaww,,  VVoolluummee  IIII  ((2233  OOccttoobbeerr
11996622))  [[hheerreeiinnaafftteerr  DDAA  PPAAMM  2277--116611--22]]..

88.. DDeepptt..  ooff  AArrmmyy,,  FFiieelldd  MMaannuuaall  2277--1100,,  TThhee  LLaaww  ooff  LLaanndd  WWaarrffaarree  ((1188  JJuullyy  11995566))
[[hheerreeiinnaafftteerr  FFMM  2277--1100]]..

99.. DDeepptt..  ooff  AArrmmyy,,  FFiieelldd  MMaannuuaall  4411--1100,,  CCiivviill  AAffffaaiirrss  OOppeerraattiioonnss  ((1111  JJaannuuaarryy  11999933))
[[hheerreeiinnaafftteerr  FFMM  4411--1100]]..

1100.. DDeepptt..  ooff  AArrmmyy,,  RReegguullaattiioonn  119900--5577,,  CCiivviilliiaann  IInntteerrnneeee----AAddmmiinniissttrraattiioonn,,
EEmmppllooyymmeenntt,,  aanndd  CCoommppeennssaattiioonn  ((44  MMaarrcchh  11998877))  [[hheerreeiinnaafftteerr  AARR  119900--5577]]..

1111.. JJeeaann  SS..  PPiicctteett,,  CCoommmmeennttaarryy  TToo  GGeenneevvaa  CCoonnvveennttiioonn  IIVV  RReellaattiivvee  TToo  TThhee  PPrrootteeccttiioonn
OOff  CCiivviilliiaann  PPeerrssoonnss  IInn  TTIImmee  OOff  WWaarr  ((11995588))  [[hheerreeiinnaafftteerr  PPiicctteett]]..

1122.. YYvveess  SSaannddoozz,,  CCoommmmeennttaarryy  oonn  tthhee  AAddddiittiioonnaall  PPrroottooccoollss  ooff  88  JJuunnee  11997777  ttoo  tthhee
GGeenneevvaa  CCoonnvveennttiioonnss  ooff  1122  AAuugguusstt  11994499  ((11998877))  [[hheerreeiinnaafftteerr  PPrroottooccoollss  CCoommmmeennttaarryy]]..

1133.. DDiieettrriicchh  SScchhiinnddlleerr  &&  JJiirrii  TToommaann,,  TThhee  LLaawwss  ooff  AArrmmeedd  CCoonnfflliiccttss,,  AA  CCoolllleeccttiioonn  ooff
CCoonnvveennttiioonnss,,  RReessoolluuttiioonnss  aanndd  OOtthheerr  DDooccuummeennttss  ((22dd  eedd..  11998888))..

1144.. GGeerrhhaarrdd  vvoonn  GGllaahhnn,,  LLaaww  AAmmoonngg  NNaattiioonnss  ((11999922))..
1155.. LL..  OOppppeennhheeiimm,,  IInntteerrnnaattiioonnaall  LLaaww  ((77tthh  eedd..,,  HH..  LLaauutteerrppaacchhtt,,  11995555))  [[hheerreeiinnaafftteerr

OOppppeennhheeiimm]]..
1166.. UUNNIIVVEERRSSAALL  DDEECCLLAARRAATTIIOONN  OOFF  HHUUMMAANN  RRIIGGHHTTSS,,  GG..AA..  rreess..  221177  AA((IIIIII)),,  DDeecceemmbbeerr  1100,,  11994488,,  UU..NN..

DDoocc..  AA//881100,,  aatt  7711  ((11994488))..
1177.. IINNTTEERRNNAATTIIOONNAALL  CCOOVVEENNAANNTT  OONN  CCIIVVIILL  AANNDD  PPOOLLIITTIICCAALL  RRIIGGHHTTSS,,  GG..AA..  rreess  22220000AA  ((XXXXII)),,  DDeecceemmbbeerr  1166,,

11996666,,  2211  UU..NN..  GGAAOORR  SSuupppp..  ((NNoo..  1166))  aatt  5522,,  UU..NN..  DDoocc..  AA//66331166  ((11996666)),,  999999  UU..NN..TT..SS..
117711,,  eenntteerreedd  iinnttoo  ffoorrccee  MMaarrcchh  2233,,  11997766..  

1188.. FFrraannkk  NNeewwmmaann  aanndd  DDaavviidd  WWeeiissssbbrrooddtt,,  IInntteerrnnaattiioonnaall  HHuummaann  RRiigghhttss  ((11999900))..
1199.. FFrraannkk  NNeewwmmaann  aanndd  DDaavviidd  WWeeiissssbbrrooddtt,,  SSeelleecctteedd  IInntteerrnnaattiioonnaall  HHuummaann  RRiigghhttss

IInnssttrruummeennttss  ((11999900))..
2200.. FFrraannkk  NNeewwmmaann  aanndd  DDaavviidd  WWeeiissssbbrrooddtt,,  11999944  SSuupppplleemmeenntt  ttoo  IInntteerrnnaattiioonnaall  HHuummaann

RRiigghhttss  aanndd  SSeelleecctteedd  IInntteerrnnaattiioonnaall  HHuummaann  RRiigghhttss  IInnssttrruummeennttss  ((11999944))..

I. INTRODUCTION.

CIVILIAN PROTECTION LAW DEFINED (CPL).  CPL is a concept developed by the
International and Operational Law Department, TJAGSA, to describe the laws and
policy that establish protection for civilians across the operational spectrum.

CPL COMPONENTS.  CPL consists of four primary sources of law:
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Fundamental Human Rights under International Law;

Host Nation Law;

Conventional Law (specific protections for specific individuals), and

Domestic Law and Policy (including extension “by analogy” of other sources of
law not technically applicable). ..""

HHIISSTTOORRIICCAALL  BBAACCKKGGRROOUUNNDD..    AAlltthhoouugghh  tthhee  tteerrmm  wwaass  rreecceennttllyy  ddeevveellooppeedd  tthhee
ccoonncceepptt  iiss  aanncciieenntt..    CCPPLL''ss  oorriiggiinn  wwaass  bbaasseedd  uuppoonn  tthhrreeee  mmoottiivvaattiioonnss..

DDEESSIIRREE  OOFF  SSOOVVEERREEIIGGNNSS  TTOO  PPRROOTTEECCTT  TTHHEEIIRR  CCIITTIIZZEENNSS..    BBaasseedd  oonn
rreecciipprriiccooll  sseellff--iinntteerreessttss,,  aanncciieenntt  ppoowweerrss  eenntteerreedd  iinnttoo  aaggrreeeemmeennttss  oorr
ffoolllloowweedd  ccooddeess  ooff  cchhiivvaallrryy  bbeeccaauussee  tthheeyy  ssoouugghhtt  ttoo  eessttaabblliisshh  rruulleess  tthhaatt
wwoouulldd  pprrootteecctt  tthheeiirr  oowwnn  llaanndd  aanndd  ppeeooppllee  iiff  ffeellll  uunnddeerr  tthheeiirr  eenneemmyy''ss  ccoonnttrrooll..

BBAASSEEDD  UUPPOONN  UUSSEE  AASS  AA  CCOOMMBBAATT  MMUULLTTIIPPLLIIEERR..    LLeeaaddeerrss  ssuucchh  aass  SSuunn  TTzzuu
aanndd  AAlleexxaannddeerr  rreeccooggnniizzeedd  tthhaatt  eenneemmyy  cciivviilliiaannss  wwhhoo  bbeelliieevveedd  tthhaatt  tthheeyy
wwoouulldd  bbee  wweellll  ttrreeaatteedd  wweerree  mmoorree  lliikkeellyy  ttoo  ssuurrrreennddeerr  aanndd  oorr  ccooooppeerraattee  wwiitthh
ooccccuuppyyiinngg  ffoorrcceess..    TThheerreeffoorree,,  ssppaarriinngg  tthhee  vvaannqquuiisshheedd  ffrroomm  aattrroocciittiieess  mmaaddee
ffuuttuurree  ooppeerraattiioonnss  eeaassiieerr..

RREELLIIGGIIOOUUSS  AANNDD  PPHHIILLOOSSOOPPHHIICCAALL  DDEESSIIRREE  TTOO  PPRROOTTEECCTT  AALLLL
MMAANNKKIINNDD  FFRROOMM  TTHHEE  DDEEVVAASSTTAATTIIOONN  AANNDD  SSUUFFFFEERRIINNGG  CCAAUUSSEEDD
BBYY  WWAARR..    AA  nnuummbbeerr  ooff  rreelliiggiioouuss  lleeaaddeerrss  aanndd  sscchhoollaarrss  bbeeggaann  ttoo  wwrriittee
aabboouutt  ""tthhee  nnaattuurraall  llaaww""  aass  aa  ssoouurrccee  ooff  ffrreeeeddoomm  ffrroomm  cceerrttaaiinn  oouuttrraaggeess  ooff
wwaarr..    RRuulleess  mmoottiivvaatteedd  bbyy  tthhiiss  pphhiilllloossoopphhyy  ggeenneerraallllyy  pprroovviiddeedd  pprrootteeccttiioonn  ffoorr
aallll  ccaatteeggoorriieess  ooff  ppeerrssoonnss,,  ttoo  iinncclluuddee  ffaalllleenn  wwaarrrriioorrss,,  aanndd  ttoo  aa  lliimmiitteedd  eexxtteenntt,,
cciivviilliiaannss..      

AANNCCIIEENNTT  EEXXAAMMPPLLEESS..    TThhrruuoogghhoouutt  hhiissttoorryy,,  mmiilliittaarryy  lleeaaddeerrss  aanndd  lleeggaall  sscchhoollaarrss
ffrroomm  nnuummeerroouuss  ccuullttuurreess  rreeccooggnniizzeedd  tthhee  uuttiilliittyy  ooff  ssppaarriinngg  cciivviilliiaannss  ffrroomm  tthhee
hhoorrrroorrss  ooff  wwaarr,,  aanndd  aaddoopptteedd  rruulleess  ttoo  aacchhiieevvee  tthhiiss  ggooaall..    HHoowweevveerr,,  tthheessee
rruulleess  wweerree  lliimmiitteedd  iinn  ssccooppee::
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AAnncciieenntt  lleeaaddeerrss  rreeccooggnniizzeedd  tthhaatt  uunnrreessttrraaiinneedd  wwaarrffaarree  jjeeooppaarrddiizzeedd
rreeccoonncciilliiaattiioonn  aanndd  mmaaddee  ssuubbsseeqquueenntt  ppeeaaccee  aanndd  ttrraaddee  mmoorree  ddiiffffiiccuulltt
ttoo  mmaaiinnttaaiinn..

WWHHEENN  CCOOMMPPAARREEDD  TTOO  OOTTHHEERR  CCOONNCCEEPPTTSS  WWIITTHHIINN  TTHHEE  LLAAWW  OOFF
WWAARR,,  AANNCCIIEENNTT  RRUULLEESS  RREELLAATTIIVVEE  TTOO  CCIIVVIILLIIAANNSS  WWEERREE
RRAARREE..    MMoosstt  ooff  tthhee  aanncciieenntt  rruulleess  ooff  wwaarrffaarree  wweerree  ggeeaarreedd  ttoo  lliimmiitt
mmeetthhooddss  ooff  wwaaggiinngg  wwaarr  bbeettwweeeenn  ssoollddiieerrss..    TThhiiss  iiss  bbeeccaauussee  mmoosstt
bbaattttlleess,,  wwiitthh  tthhee  eexxcceeppttiioonn  ooff  ssiieeggee  wwaarrffaarree,,  wweerree  ffoouugghhtt  oonn
bbaattttlleeffiieellddss  ffaarr  aawwaayy  ffrroomm  ppooppuullaattiioonn  cceenntteerrss..

AANNCCIIEENNTT  CCOODDEESS  WWEERREE  BBAASSEEDD  UUPPOONN  MMIILLIITTAARRYY  UUTTIILLIITTYY,,  NNOOTT
HHUUMMAANNIITTAARRIIAANN  MMOOTTIIVVEESS..  

CCiivviilliiaann  ppooppuullaattiioonnss  wweerree  ssppaarreedd  ssoo  tthhaatt  tthheeyy  ccoouulldd  bbee  ppuutt  ttoo  wwoorrkk,,  ppaayy
ttrriibbuutteess,,  oorr  bbee  ccoonnssccrriipptteedd  iinnttoo  tthhee  vviiccttoorriioouuss  aarrmmyy..    MMeerrccyy  wwaass
aallssoo  mmoottiivvaatteedd  bbyy  aa  ddeessiirree  ttoo  aavvooiidd  ffuuttuurree  bbrruuttaalliittyy  ddiirreecctteedd  ttoowwaarrddss
cciivviilliiaannss  ooff  tthhee  ccoonnqquueerriinngg  nnaattiioonn..

AANNCCIIEENNTT  CCPPLL  WWAASS  LLIIMMIITTEEDD  BBYY  TTHHEE  PPAARRAALLLLEELL  DDEEVVEELLOOPPMMEENNTT  OOFF
JJUUSSTT  WWAARR  CCOONNCCEEPPTT  ((333355  BB..CC..  TTOO  11880000))..    IInn  aa  nnuuttsshheellll,,  tthhee  JJuusstt  WWaarr  PPeerriioodd
ssaaww  tthhee  ddeevveellooppmmeenntt  ooff  pprraaccttiiccee  aanndd  rruulleess  tthhaatt  lliimmiitteedd  rreeccoouurrssee  ttoo  wwaarr  ttoo  ""jjuusstt
ccaauusseess..""    IIff  tthhee  uussee  wwaass  jjuusstt,,  tthheenn  wwaarr  wwaass  lleeggaall..    IIff  wwaarr  wwaass  ddeeeemmeedd  lleeggaall,,  tthhee
rruulleess  tthhaatt  rreegguullaatteedd  tthhee  ccoonnfflliicctt  wweerree  ssppaarrssee..1177    

                    
        1177  SSoommee  wwrriitteerrss  bbrreeaakk  tthhiiss  ccoonncceepptt  iinnttoo  tthhee  JJuuss  AAdd  BBeelllluumm
((jjuussttnneessss  ooff  wwaarr))  aanndd  JJuuss  IInn  BBeelllloo  ((jjuussttnneessss  iinn  wwaarr))..    RReeffeerrrriinngg
ttoo  tthhee  ddiiffffeerriinngg  sseettss  ooff  rruulleess  tthhaatt  rreegguullaattee  wwhheenn  iitt  iiss  lleeggaallllyy
ppeerrmmiissssiibbllee  ttoo  eennggaaggee  iinn  aarrmmeedd  ccoonnfflliicctt,,  aanndd  oonnccee  eennggaaggeedd  iinn
ccoonnfflliicctt,,  wwhhaatt  pprraaccttiicceess  aarree  lleeggaall  wwiitthhiinn  aa  ccoonnfflliicctt..
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IIII.. TTHHEE  BBEEGGIINNNNIINNGG  OOFF  MMOODDEERRNN  RRUULLEESS  ((BBIIRRTTHH  OOFF  CCUUSSTTOOMMAARRYY
IINNTTEERRNNAATTIIOONNAALL  LLAAWW))..

HHuuggoo  GGrroottiiuuss::  TThhee  LLaaww  ooff  WWaarr  &&  PPeeaaccee  ((11662255))..    GGrroottiiuuss  wwrroottee  aa  ccoommpprreehheennssiivvee  wwoorrkk
oonn  tthhee  rruulleess  ooff  wwaarrffaarree..    HHiiss  wwoorrkk  iiss  eessppeecciiaallllyy  iimmppoorrttaanntt,,  bbeeccaauussee  hhee  aaddddrreesssseedd  aa
wwiiddee  aarrrraayy  ooff  qquueessttiioonnss  aanndd  ssuuppppoorrtteedd  hhiiss  ccoonncclluussiioonnss  wwiitthh  tthhee  wwoorrkkss  ooff  ootthheerr
ggrreeaatt  sscchhoollaarrss  aanndd  ssoouurrcceess  ((CCiicceerroo,,  HHoommeerr,,  AArriissttoottllee,,  PPllaattoo,,  tthhee  BBiibbllee,,  SStt..
AAuugguussttiinnee,,  aanndd  ssoo  oonn))..    BBeeccaauussee  hhiiss  wwoorrkk  rreesseemmbblleedd  aa  ccooddee  ooff  ssoorrttss,,  iitt  wwaass
rreeggaarrddeedd  aass  aa  ssttaatteemmeenntt  ooff  tthhee  aacccceepptteedd  ccuussttoommss  aanndd  pprraaccttiicceess  ooff  nnaattiioonn  ssttaatteess
((bbiirrtthh  ooff  CCuussttoommaarryy  LLaaww))..

CCiivviilliiaann  PPrrootteeccttiioonnss..    AAlltthhoouugghh  GGrroottiiuuss  wwrroottee  tthhaatt  aa  ssttaattee  ccoouulldd  lleeggiittiimmaatteellyy
eennssllaavvee  oorr  iinnfflliicctt  iinnjjuurryy  uuppoonn  ccaappttuurreedd  wwaarrrriioorrss,,  hhee  ssttaatteedd  tthhaatt  wwoommeenn  aanndd
cchhiillddrreenn  wweerree  ttoo  bbee  ssppaarreedd,,  aanndd  cciivviilliiaann  ddrriinnkkiinngg  wwaatteerr  sshhoouulldd  bbee  lleefftt  ffrreeee  ooff
ppooiissoonn..    AA  nnuummbbeerr  ooff  hhiiss  rruulleess  aallssoo  ddeemmaannddeedd  mmooddeerraattiioonn  aanndd  pprrootteeccttiioonn  ooff
cciivviilliiaann  pprrooppeerrttyy  aanndd  ccuullttuurraall  pprrooppeerrttyy..

IImmppoorrttaannccee  ooff  GGrroottiiuuss''  WWoorrkk..    HHiiss  wwoorrkk  wwaass  rreeggaarrddeedd  aass  tthhee  ffiirrsstt  wwiiddeellyy
rreeccooggnniizzeedd  ssttaatteemmeenntt  ooff  tthhee  ccuussttoommss  aanndd  pprraaccttiicceess  ooff  nnaattiioonnss..  

WWhhaatt  GGrroottiiuuss''  RRuulleess  WWeerree  NNoott..    TThhee  rruulleess  wweerree  nnoott  aa  ttrreeaattyy  oorr  aa  bbiinnddiinngg  ccoolllleeccttiioonn
ooff  llaawwss..

TTHHEE  LLIIEEBBEERR  CCOODDEE  ((2244  AAPPRRIILL  11886633))..  

DDrr..  FFrraanncciiss  LLiieebbeerr  ""llaaiidd  tthhee  ccoorrnneerrssttoonnee  oonn  wwhhiicchh  tthhee  llaawwss  ooff  wwaarr,,  aass  wwee  ffiinndd  tthheemm,,
aarree  bbaasseedd..""1188    HHiiss  wwoorrkk,,  IInnssttrruuccttiioonnss  FFoorr  TThhee  GGoovveerrnnmmeenntt  ooff  AArrmmiieess  ooff  tthhee
UUnniitteedd  SSttaatteess  IInn  tthhee  FFiieelldd  BByy  OOrrddeerr  ooff  tthhee  SSeeccrreettaarryy  ooff  WWaarr,,  ppuubblliisshheedd  aass
GGeenneerraall  OOrrddeerrss  NNoo..  1100001199    iiss  rreeffeerrrreedd  ttoo  aass  tthhee  LLiieebbeerr  CCooddee..

                    
        1188TTeellffoorrdd  TTaayylloorr,,  FFoorreewwoorrdd  ttoo  LLeeoonn  FFrriieeddmmaannss,,  TThhee  LLaaww  ooff  WWaarr----AA
DDooccuummeennttaarryy  HHiissttoorryy----VVoolluummee  II  xxvv,,  ((11997722))..
        1199IIdd..    GGeenneerraall  HHaalllleecckk,,  GGeenneerraall--iinn--CChhiieeff  ooff  tthhee  UUnniioonn  AArrmmyy,,
rreeqquueesstteedd  tthhaatt  LLiieebbeerr  pprroovviiddee  aa  sseett  ooff  rruulleess  ffoorr  tthhee  ttrrooooppss  iinn
tthhee  ffiieelldd,,  ccoonnssiisstteenntt  wwiitthh  iinntteerrnnaattiioonnaall  ssttaannddaarrddss..    TThhee  rreessuulltt
wwaass  tthhee  ""ffiirrsstt  ssyysstteemmaattiicc,,  wwrriitttteenn  ssttaatteemmeenntt  ooff  tthhee  llaawwss  ooff  llaanndd
wwaarrffaarree..""  
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TThhee  CCooddee  ccoonnttaaiinneedd  aa  nnuummbbeerr  ooff  pprroovviissiioonnss  tthhaatt  pprroovviiddeedd  ffoorr  tthhee  pprrootteeccttiioonn  ooff
cciivviilliiaannss::

AArrttiiccllee  IIVV..    BBeeccaauussee  aa  ssoollddiieerr  ""ppoosssseesssseess  tthhee    ppoowweerr  ooff  aarrmmss  aaggaaiinnsstt  tthhee
uunnaarrmmeedd""  hhee  mmuusstt  bbee  ""ssttrriiccttllyy  gguuiiddeedd  bbyy  tthhee  pprriinncciipplleess  ooff  hhoonnoorr  aanndd
hhuummaanniittyy""  iinn  tthhee  aaddmmiinniissttrraattiioonn  ooff  MMaarrttiiaall  LLaaww..

AArrttiiccllee  XXVVII..    ""MMiilliittaarryy  nneecceessssiittyy  ddooeess  nnoott  aaddmmiitt  ooff  ccrruueellttyy......tthhee  iinnfflliiccttiioonn  ooff
ssuuffffeerriinngg  ffoorr  tthhee  ssaakkee  ooff  ssuuffffeerriinngg  oorr  ffoorr  rreevveennggee..""

AArrttiiccllee  XXXXIIII..    ""TThhee  uunnaarrmmeedd  cciittiizzeenn  iiss  ttoo  bbee  ssppaarreedd  iinn  ppeerrssoonn,,  pprrooppeerrttyy,,
aanndd  hhoonnoorr,,  aass  mmuucchh  aass  tthhee  eexxiiggeenncciieess  ooff  wwaarr  wwiillll  ppeerrmmiitt..""

AArrttiiccllee  XXXXIIIIII..    ""PPrriivvaattee  cciittiizzeennss  aarree  nnoo  lloonnggeerr  mmuurrddeerreedd,,  eennssllaavveedd,,  oorr
ccaarrrriieedd  ooffff  ttoo  ddiissttaanntt  ppaarrttss........""

HHoowweevveerr,,  tthhee  CCooddee  ppeerrmmiitttteedd  aa  nnuummbbeerr  ooff  aaccttss  tthhaatt  aarree  ""iinnccoonnssiisstteenntt""  wwiitthh  ccuurrrreenntt
llaaww::

AArrttiiccllee  XXVVIIIIII..    AA  ccoommmmaannddeerr  mmaayy  ddrriivvee  cciivviilliiaannss  bbaacckk  iinnttoo  aa  bbeessiieeggeedd
ppllaaccee  ttoo  ffoorrccee  tthhee  ddeeffeennddiinngg  ccoommmmaannddeerr  ttoo  sshhaarree  hhiiss  ffoooodd,,
rreeggaarrddlleessss  ooff  tthhee  eeffffeecctt  uuppoonn  tthhee  cciivviilliiaannss..""2200

AArrttiiccllee  XXXXVVII..    AA  ccoommmmaannddeerr  mmaayy  ffoorrccee  aa  cciivviilliiaann  ttoo  sswweeaarr  aann  ooaatthh  ooff
llooyyaallttyy  oorr  aalllleeggiiaannccee..2211

IIMMPPOORRTTAANNCCEE  OOFF  LLIIEEBBEERR  CCOODDEE..

                    
        2200AArrttiicclleess  33,,  1166,,  2244,,  2277,,  3322,,  3333  aanndd  eessppeecciiaallllyy  AArrttiiccllee  5555  ooff
GGeenneevvaa  CCoonnvveennttiioonn  RReellaattiivvee  ttoo  tthhee  PPrrootteeccttiioonn  ooff  CCiivviilliiaann  ppeerrssoonnss
iinn  TTiimmee  ooff  WWaarr  ffoorrbbiidd  aannyy  aacctt  tthhaatt  mmiigghhtt  ppllaaccee  aa  cciivviilliiaann  iinn
ddaannggeerr  ooff  ssttaarrvviinngg  oorr  wwaannttiinngg  ffoorr  mmeeddiiccaall  ccaarree..
        2211AArrttiiccllee  4455,,  AAnnnneexx  ttoo  HHaagguuee  CCoonnvveennttiioonn  IIVV..    ""IItt  iiss  ffoorrbbiiddddeenn
ttoo  ccoommppeell  tthhee  iinnhhaabbiittaannttss  ooff  ooccccuuppiieedd  tteerrrriittoorryy  ttoo  sswweeaarr
aalllleeggiiaannccee  ttoo  tthhee  hhoossttiillee  ppoowweerr..  
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IINNTTEERRNNAATTIIOONNAALL  SSTTAANNDDAARRDD..    LLiieebbeerr''ss  wwoorrkk  bbeeccaammee  tthhee  iinntteerrnnaattiioonnaall
ssttaannddaarrdd  ooff  tthhee  1199tthh  cceennttuurryy,,  aanndd  iinnssppiirreedd  ssiimmiillaarr  mmaannuuaallss  bbyy  ootthheerr
nnaattiioonnss..2222

IINNSSPPIIRREEDD  GGRROOWWTTHH  OOFF  CCUUSSTTOOMMAARRYY  LLAAWW..    TThhee  LLiieebbeerr  CCooddee  nnoott
oonnllyy  ssppaarrkkeedd  iinnttrroodduuccttiioonn  ooff  LLaaww  ooff  WWaarr  mmiilliittaarryy  mmaannuuaallss,,  iitt
iinnssppiirreedd  nnaattiioonnss  ttoo  aacckknnoowwlleeddggee  tthhaatt  tthheerree  wwaass  iinn  ffaacctt  llaaww  tthhaatt
aapppplliieedd  ttoo  rreegguullaattiinngg  ccoonnfflliicctt..2233  

MMOODDEERRNN  MMAATTUURRAATTIIOONN..    AAss  tthhee  nniinneetteeeenntthh  cceennttuurryy  ddrreeww  ttoo  aa  cclloossee,,  aa  mmoovveemmeenntt  ttoo
ccooddiiffyy  tthhee  ccuussttoommaarryy  iinntteerrnnaattiioonnaall  llaaww  ooff  wwaarr  bbeeggaann  ttoo  eemmeerrggee..    TThhiiss  mmoovveemmeenntt
eevveennttuuaallllyy  lleedd  ttoo  tthhee  mmaajjoorr  ccoonnvveennttiioonnss  tthhaatt  nnooww  rreegguullaattee  hhoossttiilliittiieess::    tthhee  ffoouurr
GGeenneevvaa  CCoonnvveennttiioonnss  aanndd  HHaagguuee  CCoonnvveennttiioonnss  ((aanndd  rreegguullaattiioonnss  aattttaacchheedd  tthheerreettoo))..  
HHoowweevveerr,,  tthhee  ccuussttoommaarryy  llaaww  ccoonnttiinnuueedd  ttoo  ddeevveelloopp  aalloonnggssiiddee  ccoonnvveennttiioonnaall  llaaww,,  aanndd
nnoorrmmss  ffoorr  tthhee  pprrootteeccttiioonn  ooff  cciivviilliiaannss  eemmeerrggeedd  iinn  eeaacchh  ooff  tthheessee  ccaatteeggoorriieess..

AArrmmeedd  CCoonnfflliicctt  PPeerriioodd  ((11889999--11999911))..    RReeffeerrrreedd  ttoo  aass  tthhee  ppuurree  HHaagguuee  aanndd  GGeenneevvaa
CCoonnvveennttiioonn  PPeerriioodd,,  tthhiiss  ppeerriioodd  ssaaww  tthhee  ddeevveellooppmmeenntt  ooff  rruulleess  tthhaatt  pprrootteecctt
cciivviilliiaannss  iinn  tthhee  rriiggiidd  ccaatteeggoorryy  ooff  iinntteerrnnaattiioonnaall  ""wwaarr..""    LLiittttllee  aatttteennttiioonn  wwaass
ggiivveenn  ttoo  iinntteerrnnaall  wwaarr  aanndd  mmiilliittaarryy  ooppeerraattiioonnss  sshhoorrtt  ooff  wwaarr..

OOppeerraattiioonnss  OOtthheerr  TThhaann  WWaarr  ((OOOOTTWW))  PPeerriioodd..    AAfftteerr  tthhee  cclloossiinngg  ddaayyss  ooff  tthhee
PPeerrssiiaann  GGuullff  WWaarr  ((OOppeerraattiioonn  DDEESSEERRTT  SSTTOORRMM)),,  tthhee  nnaattiioonnaall  sseeccuurriittyy
ssttrraatteeggiieess  ooff  tthhee  ccoolldd  wwaarr  sshhiifftteedd,,  rreessuullttiinngg  iinn  aaccttiivvee  ppaarrttiicciippaattiioonn  iinn
mmuullttiinnaattiioonnaall  mmiilliittaarryy  ooppeerraattiioonnss  tthhaatt  wweerree  ffrreeqquueennttllyy  ccaatteeggoorriizzeedd  aass
OOOOTTWW..    TThhee  UU..SS..  mmiilliittaarryy  rreeccooggnniizzeedd  tthhee  iimmmmeennssee  ssiiggnniiffiiccaannccee  ooff  ddeeaalliinngg
wwiitthh  cciivviilliiaannss  dduurriinngg  tthheessee  ooppeerraattiioonnss..    CCoonnsseeqquueennttllyy,,  tthhee  iinnffoorrmmaall
eevvoolluuttiioonn  ooff  CCPPLL  bbeeggaann..  TThhee  rreemmaaiinnddeerr  ooff  tthhiiss  oouuttlliinnee  ddiissccuusssseess  tthhiiss
ddeevveellooppmmeenntt  aanndd  tthhee  CCPPLL  ccoommppoonneennttss..

                    
        2222GGeerrhhaarrdd  vvoonn  GGllaahhnn,,  LLaaww  AAmmoonngg  NNaattiioonnss  773333  ((11999922))..
        2233TThhee  iimmppaacctt  ooff  LLiieebbeerr''ss  CCooddee  wwaass  ddeemmoonnssttrraatteedd  bbyy  tthhee  aacctt  ooff
tthhee  CCoonnffeeddeerraattee  SSttaatteess  ooff  AAmmeerriiccaa  tthhaatt  iimmmmeeddiiaatteellyy  uuppoonn  rreecceeiivviinngg
nnoottiiccee  ooff  GGeenneerraall  OOrrddeerr  110000,,  ppaasssseedd  aa  llaaww  tthhaatt  mmaaddee  tthhee  CCooddee
bbiinnddiinngg  uuppoonn  CCoonnffeeddeerraattee  ttrrooooppss..    PPoorrttiioonnss  ooff  tthhiiss  llaaww  wweerree
ffrreeqquueennttllyy  rreeiissssuueedd  bbyy  iinnddiivviidduuaall  ccoommmmaannddeerrss..    FFoorr  eexxaammppllee,,
GGeenneerraall  RR..EE..  LLeeee  iissssuueedd  GGeenneerraall  OOrrddeerr  NNoo..  7722  pprriioorr  ttoo  tthhee
GGeettttyyssbbuurrgg  CCaammppaaiiggnn  tthhaatt  ffoorrbbiidd  aannyy  mmiissddeeeedd  aaggaaiinnsstt  tthhee  ppeerrssoonn  oorr
pprrooppeerrttyy  ooff  NNoorrtthheerrnn  cciivviilliiaannss..
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TTwwoo  AApppprrooaacchheess  TToo  TThhee  PPrrootteeccttiioonn  ooff  CCiivviilliiaannss..    TTwwoo  mmeetthhooddoollooggiieess  ffoorr  tthhee
pprrootteeccttiioonn  ooff  nnoonnccoommbbaattaannttss  ddeevveellooppeedd  uunnddeerr  ccuussttoommaarryy  iinntteerrnnaattiioonnaall  llaaww..

TThhee  TTaarrggeettiinngg  MMeetthhoodd..    NNoonnccoommbbaattaannttss  tthhaatt  aarree  nnoott  iinn  tthhee  hhaannddss  ooff  aann
eenneemmyy  ffoorrccee  ((tthhee  ffoorrccee  eemmppllooyyiinngg  tthhee  wweeaappoonn  ssyysstteemmss  rreessttrriicctteedd  bbyy
tthhee  ttaarrggeettttiinngg  mmeetthhoodd))  aarree  pprrootteecctteedd  bbyy  rreessttrriiccttiinngg  tthhee  ttyyppeess  ooff
aassssaauullttss  tthhaatt  mmaayy  bbee  ddiirreecctteedd  aatt  tthheeiirr  llooccaattiioonn..    TThhiiss  mmeetthhoodd  iiss
ggoovveerrnneedd  pprriimmaarriillyy  bbyy  tthhee  ccuussttoommaarryy  rruulleess  ooff  mmiilliittaarryy  nneecceessssiittyy,,
ssuuppeerrfflluuoouuss  ssuuffffeerriinngg//ddeevvaassttaattiioonn,,  aanndd  pprrooppoorrttiioonnaalliittyy  ((eessppeecciiaallllyy  aass
tthheessee  rruulleess  hhaavvee  bbeeeenn  ccooddiiffiieedd  wwiitthhiinn  tthhee  HHaagguuee  RReegguullaattiioonnss))..

TThhee  PPrrootteecctt  aanndd  RReessppeecctt  MMeetthhoodd..    TThhee  kkeeyy  ttoo  tthhiiss  mmeetthhoodd  iiss  ttoo
ssaaffeegguuaarrdd  nnoonnccoommbbaattaannttss  tthhaatt  aarree  iinn  yyoouurr  hhaannddss  ((pphhyyssiiccaallllyy  uunnddeerr
yyoouurr  ccoonnttrrooll  oorr  aauutthhoorriittyy))..

DDeevveellooppmmeenntt  ooff  tthhee  LLaaww..  

SSeeppaarraattee  DDeevveellooppmmeenntt..    IInn  rreeggaarrdd  ttoo  cciivviilliiaannss,,  tthhee  TTaarrggeettiinngg
MMeetthhoodd  ddeevveellooppeedd  mmuucchh  ffaasstteerr..    BByy  tthhee  ttuurrnn  ooff  tthhee  2200tthh
cceennttuurryy,,  tthhiiss  bbooddyy  ooff  llaaww  wwaass  wweellll  ddeevveellooppeedd,,  uunnddeerrssttoooodd,,
aanndd  rreeccooggnniizzeedd  ((ee..gg..,,  HHaagguuee  RReegguullaattiioonnss))..    IItt  wwaass  nnoott  uunnttiill
tthhee  11992299  GGeenneevvaa  CCoonnvveennttiioonnss  wweerree  nneeggoottiiaatteedd  tthhaatt  tthhee
sseeccoonndd  mmeetthhoodd  ggaaiinneedd  wwiiddeesspprreeaadd  rreeccooggnniittiioonn..    TThhiiss
mmeetthhoodd  ddeevveellooppeedd  ttoo  aa  ssttaattuuss  ooff  ccuussttoommaarryy  iinntteerrnnaattiioonnaall  llaaww
bbeettwweeeenn  11992299  aanndd  11994455,,  aanndd  wwaass  ccooddiiffiieedd  wwiitthh  tthhee  11994499
GGeenneevvaa  CCoonnvveennttiioonnss  aanndd  tthhee  aaddddiittiioonn  ooff  tthhee  FFoouurrtthh  GGeenneevvaa
CCoonnvveennttiioonn..

CCoonnssoolliiddaatteedd  DDeevveellooppmmeenntt..    TThhee  aaddvveenntt  ooff  tthhee  ttwwoo  pprroottooccoollss  ttoo  tthhee
11994499  GGeenneevvaa  CCoonnvveennttiioonnss,,  wwhhiicchh  iinncclluuddee  pprroovviissiioonnss  bbaasseedd
oonn  bbootthh  mmeetthhooddss,,  ddeemmoonnssttrraatteess  tthhee  ccoonnccuurrrreenntt  ddeevveellooppmmeenntt
ooff  tthhee  ttwwoo  mmeetthhooddss..    FFoorr  eexxaammppllee,,  tthhee  pprroovviissiioonnss  ooff
PPrroottooccooll  II  iinncclluuddee::

CCiivviilliiaannss  aarree  ttoo  bbee  pprrootteecctteedd  ffrroomm  tthhee  ddaannggeerrss  aarriissiinngg  ffrroomm
mmiilliittaarryy  aaccttiioonnss  ((aarrtt..  5511,,  ppaarraa..  11))..    IInn  aaddddiittiioonn,,
SSeeccttiioonn  IIIIII  ooff  PPrroottooccooll  II  pprroovviiddeess  ccoommpprreehheennssiivvee
pprrootteeccttiioonnss  ffoorr  aallll  cciivviilliiaannss  wwiitthhiinn  tthhee  ((uunnddeerr  tthhee
ccoonnttrrooll  ooff))  ppoowweerr  ooff  aa  ppaarrttyy  ttoo  tthhee  ccoonnfflliicctt..                
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IInnddiissccrriimmiinnaattee2244  aattttaacckkss  aaggaaiinnsstt  aa  cciivviilliiaann  ppooppuullaattiioonn  aarree
ffoorrbbiiddddeenn  ((aarrtt..  5511,,  ppaarraa..  44))..    IInn  aaddddiittiioonn,,  ccoonnssttaanntt
ccaarree  mmuusstt  bbee  ttaakkeenn  ttoo  ssppaarree  tthhee  cciivviilliiaann  ppooppuullaattiioonn,,
cciivviilliiaann  oobbjjeeccttss,,  aanndd  tthhee  iinnddiivviidduuaall  cciivviilliiaannss
tthheemmsseellvveess  ffrroomm  aattttaacckk  ((aarrtt..  5577))..    TThhiiss  iiss  ddoonnee  bbyy::

ddooiinngg  eevveerryytthhiinngg  tthhaatt  iiss  ffeeaassiibbllee  ttoo  vveerriiffyy  tthhaatt  tthhee
oobbjjeecctt  ooff  aann  aattttaacckk  iiss  nnoott  cciivviilliiaann  iinn  nnaattuurree;;

ttaakkiinngg  aallll  ffeeaassiibbllee  pprreeccaauuttiioonnss  iinn  tthhee  cchhooiiccee  ooff  mmeeaannss
aanndd  mmeetthhooddss  ooff  aattttaacckk;;  aanndd

rreeffrraaiinniinngg  ffrroomm  aannyy  aattttaacckk  tthhaatt  wwoouulldd  ccaauussee
eexxcceessssiivvee  lloossss//ddaammaaggee  ttoo  cciivviilliiaann  lliiffee  oorr
pprrooppeerrttyy..

AAmmoonngg  ttaarrggeettss  tthhaatt  sshhoouulldd  aacchhiieevvee  ssiimmiillaarr  mmiilliittaarryy
aaddvvaannttaaggee,,  aallwwaayyss  sseelleeccttiinngg  tthhee  ttaarrggeett  tthhaatt
wwiillll  ccaauussee  tthhee  lleeaasstt  cciivviilliiaann  lloossss..        

IIIIII.. HHAAGGUUEE  CCOONNVVEENNTTIIOONN  NNOO..  IIVV  &&  AANNNNEEXX  ((HH..RR..))  1188  OOCCTT  11990077..

SSTTIILLLL  GGOOOODD  LLAAWW..    MMoosstt  ooff  tthhee  pprroovviissiioonnss  hhaavvee  eevvoollvveedd  ttoo  ccuussttoommaarryy  iinntteerrnnaattiioonnaall  llaaww
ssttaattuuss..

LLIIMMIITTEEDD  AAPPPPLLIICCAATTIIOONN..    BBeeccaauussee  cciivviilliiaannss  wweerree  ggeenneerraallllyy  ccoonnssiiddeerreedd  oouuttssiiddee  tthhee
ssccooppee  ooff  wwaarrffaarree,,2255  iinncclluuddeess  oonnllyy  aa  lliimmiitteedd  nnuummbbeerr  ooff  rruulleess  wwhhiicchh  pprrootteecctt  cciivviilliiaannss..

                    
        2244  IInnddiissccrriimmiinnaattee  iiss  ddeeffiinneedd  aass  ((11))  tthhoossee  nnoott  ddiirreecctteedd  aatt  aa
ssppeecciiffiicc  mmiilliittaarryy  ttaarrggeett,,  ((22))  eemmppllooyy  aa  mmeetthhoodd  oorr  mmeeaannss  ooff  aattttaacckk
wwhhiicchh  ccaannnnoott  bbee  ddiirreecctteedd  aatt  aa  ssppeecciiffiicc  ttaarrggeett,,  oorr  ((33))  eemmppllooyy
mmeeaannss  ooff  ccoommbbaatt  tthhaatt  ccaannnnoott  bbee  lliimmiitteedd  iinn  iittss  eeffffeecctt..
        2255AAddaamm  RRoobbeerrttss  &&  RRiicchhaarrdd  GGuueellffff,,  DDooccuummeennttss  oonn  tthhee  LLaawwss  ooff  WWaarr
227711  ((11998822))..    WWoorrlldd  WWaarr  II  ddeemmoonnssttrraatteedd  tthhaatt  cciivviilliiaannss  wweerree  oofftteenn
iinn  mmoorree  ddaannggeerr  tthhaann  ccoommbbaattaannttss  dduurriinngg  aarrmmeedd  ccoonnfflliicctt..    YYeett,,
dduurriinngg  tthhee  11992299  GGeenneevvaa  CCoonnffeerreennccee,,  nnoo  rreeccoommmmeennddaattiioonn  wwaass  mmaaddee  ttoo
rreevviissee  oorr  eennllaarrggee  tthheessee  pprroovviissiioonnss..    IInn  ffaacctt,,  tthhoossee  pprreesseenntt  oonnllyy
ccaalllleedd  ffoorr  aa  ssttuuddyy  ooff  tthhee  ppoossssiibbllee  nneeeedd  ffoorr  ssuucchh  rruulleess..
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NNOONNCCOOMMBBAATTAANNTTSS??    TThhiiss  tteerrmm  iiss  uusseedd  tthhrroouugghhoouutt  tthheessee  rruulleess..    HHoowweevveerr,,  aalltthhoouugghh
mmoosstt  ccoonntteemmppoorraarryy  ccoommmmeennttaattoorrss  uussee  tthhee  tteerrmm  nnoonnccoommbbaattaanntt  ttoo  rreeffeerr  ttoo  cciivviilliiaannss,,
tthhee  mmeeaanniinngg  ooff  tthhee  tteerrmm  aass  uusseedd  iinn  tthhiiss  ccoonnvveennttiioonn  vvaarriieess..    WWhhiillee  aa  ssttrriicctt  lleeggaall
ddeeffiinniittiioonn  ooff  nnoonnccoommbbaattaanntt  wwoouulldd  aallssoo  iinncclluuddee  ootthheerr  ccaatteeggoorriieess  ooff  pprrootteecctteedd
ppeerrssoonnss  ((PPWWss,,  wwoouunnddeedd  &&  ssiicckk,,  mmeeddiiccss,,  eettcc..)),,  ccaarreeffuull  aannaallyyssiiss  ooff  eeaacchh  rruullee
eemmppllooyyiinngg  tthhiiss  tteerrmm  iiss  nneecceessssaarryy  ttoo  ddeetteerrmmiinnee  tthhee  ssuubbjjeecctt  ooff  pprrootteeccttiioonn  wwiitthhiinn  tthhee
rruullee..2266

SSTTRRUUCCTTUURREE..    PPrrootteeccttiioonn  ooff  cciivviilliiaann  nnoonnccoommbbaattaannttss  iiss  ddiivviiddeedd  iinnttoo  ttwwoo  aarreeaass::

DDuurriinngg  HHoossttiilliittiieess  ((aarrttss..  2222  --  4411))..  

DDuurriinngg  OOccccuuppaattiioonn  ((aarrttss..  4422  --  5566))..

DDUURRIINNGG  HHOOSSTTIILLIITTIIEESS::  

NNoo  sseeiizzuurree  oorr  ddeessttrruuccttiioonn  ooff  cciivviilliiaann  pprrooppeerrttyy  uunnlleessss  ""iimmppeerraattiivveellyy""  ddeemmaannddeedd  bbyy
mmiilliittaarryy  nneecceessssiittyy..    HH..RR..  AArrtt..  2233..

NNoo  uussee  ooff  aarrmmss  aanndd  pprroojjeeccttiilleess  ((aaggaaiinnsstt  ppooppuullaattiioonn  cceenntteerrss))  ccaallccuullaatteedd  ttoo  ccaauussee
""uunnnneecceessssaarryy  ssuuffffeerriinngg..""    HH..RR..  AArrtt..  2233..2277

NNoo  bboommbbaarrddmmeenntt  ooff  ""uunnddeeffeennddeedd""  ppllaacceess..    HH..RR..  AArrtt..  2255..

                    
        2266SSeeee  DDeepp''tt  ooff  NNaavvyy,,  NNaavvaall  WWaarrffaarree  PPuubblliiccaattiioonn  99  ((RReevv..  AA)),,  TThhee
CCoommmmaannddeerr''ss  HHaannddbbooookk  oonn  tthhee  LLaaww  ooff  NNaavvaall  OOppeerraattiioonnss,,  ppaarraa..  1111--11
((OOccttoobbeerr  11998899))  [[hheerreeiinnaafftteerr  FFMMFFMM  11--1100]]..
        2277TThhiiss  pprroovviissiioonn  ggeenneerraatteess  ddeebbaattee  rreellaattiivvee  ttoo  tthhee  uussee  ooff  ccaarrppeett
bboommbbiinngg  ooff  cciittiieess,,  eevveenn  iiff  tthhee  oobbjjeecctt  ooff  tthhee  aattttaacckk  iiss  aa  ppuurreellyy
mmiilliittaarryy  ttaarrggeett..    TThhee  uussee  ooff  pprreecciissiioonn  mmuunniittiioonnss  dduurriinngg  tthhee
DDeesseerrtt  SSttoorrmm  aattttaacckkss  oonn  BBaagghhddaadd  uunnddeerrlliinneedd  tthhee  eeffffoorrtt  ttoo  aavvooiidd
""uunnnneecceessssaarryy  ssuuffffeerriinngg""  aanndd  ttoo  uussee  wweeaappoonnss  tthhaatt  ddoo  nnoott  vviioollaattee
tthhee  rruullee  ooff  ""pprrooppoorrttiioonnaalliittyy,,""  wwhheenn  ggooiinngg  aafftteerr  mmiilliittaarryy  ttaarrggeettss
llooccaatteedd  wwiitthhiinn  ppooppuullaattiioonn  cceenntteerrss..    TThhiiss  iissssuuee  iiss  nnooww  eevveenn  mmoorree
iimmppoorrttaanntt  wwiitthh  tthhee  aaddvveenntt  ooff  tthhee  11997777  PPrroottooccoollss  ttoo  tthhee  GGeenneevvaa
CCoonnvveennttiioonnss  ((wwhhiicchh  uuppggrraaddeess  tthhee  ssttaannddaarrdd  ooff  ccaarree  ffoorr  tthhee
aattttaacckkeerr))..
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NNoo  ffoorrcciinngg  eenneemmyy  nnaattiioonnaallss  ttoo  aassssiisstt  iinn  tthhee  wwaarr  eeffffoorrtt  aaggaaiinnsstt  tthheeiirr  oowwnn  nnaattiioonn..  
HH..RR..  AArrtt..  2233..

AAllll  nneecceessssaarryy  mmeeaassuurreess  mmuusstt  bbee  ttaakkeenn  ttoo  ssppaarree,,  ""aass  ffaarr  aass  ppoossssiibbllee,,""  rreelliiggiioouuss,,
mmeeddiiccaall,,  oorr  ccuullttuurraall  ssttrruuccttuurreess..    HH..RR..  AArrtt..  2277..

AAllll  nneecceessssaarryy  mmeeaassuurreess  mmuusstt  bbee  ttaakkeenn  ttoo  ssppaarree,,  ""aass  mmuucchh  aass  ppoossssiibbllee,,""  ppllaacceess  ((nnoott
nneecceessssaarriillyy  hhoossppiittaallss  oorr  mmeeddiiccaall  ffaacciilliittiieess))  wwhheerree  tthhee  wwoouunnddeedd  aanndd  ssiicckk  aarree
ccoolllleecctteedd..    HH..RR..  AArrtt..  2277..

NNoo  ppiillllaaggiinngg..    HH..RR..  AArrtt..  2288..

DDUURRIINNGG  OOCCCCUUPPAATTIIOONN2288::    ((OOccccuuppaattiioonn  ddeeffiinneedd::  aa  ""tteerrrriittoorryy  iiss  ccoonnssiiddeerreedd  ooccccuuppiieedd
wwhheenn  iitt  iiss  aaccttuuaallllyy  ppllaacceedd  uunnddeerr  tthhee  aauutthhoorriittyy  ooff  tthhee  hhoossttiillee  aarrmmyy..""    HH..RR..  AArrtt..  4422))..  

DDuuttyy  ttoo  eennssuurree  ppuubblliicc  ssaaffeettyy..    HH..RR..  AArrtt..  4433..

NNoo  ccooeerrcciioonn  ooff  iinnffoorrmmaattiioonn..    HH..RR..  AArrtt..  4444..

NNoo  ffoorrcciinngg  iinnhhaabbiittaannttss  ooff  ooccccuuppiieedd  tteerrrriittoorryy  ttoo  sswweeaarr  aann  ooaatthh  ooff  aalllleeggiiaannccee..    HH..RR..
AArrtt..  4455..

FFaammiillyy  hhoonnoorr,,  pprrooppeerrttyy  rriigghhttss,,  aanndd  rreelliiggiioouuss  ffrreeeeddoomm  mmuusstt  bbee  rreessppeecctteedd..    HH..RR..  AArrtt..
4466..

NNoo  ppiillllaaggiinngg..    HH..RR..  AArrtt..  4477..

NNoo  ggeenneerraall  ppuunniisshhmmeenntt  ffoorr  tthhee  aaccttss  ooff  aann  iinnddiivviidduuaall,,  ssuubbggrroouupp,,  oorr  ggrroouupp..    HH..RR..
AArrtt..  5500..

NNiinnee  CCoommmmaannddmmeennttss  ooff  PPrrooppeerrttyy  UUssee  DDuurriinngg  OOccccuuppaattiioonn::

                    
        2288""TTeerrrriittoorryy  iiss  ccoonnssiiddeerreedd  ooccccuuppiieedd  wwhheenn  iitt  iiss  aaccttuuaallllyy  ppllaacceedd
uunnddeerr  tthhee  aauutthhoorriittyy  ooff  tthhee  hhoossttiillee  aarrmmyy..""    HH..RR..  AArrtt..  4422..
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DDeessttrrooyy,,  ttaakkee  oorr  ddaammaaggee  oonnllyy  bbaasseedd  uuppoonn  mmiilliittaarryy  nneecceessssiittyy..    HH..RR..  AArrtt..  2233
((gg))..

NNoo  PPiillllaaggiinngg  ((TTaakkiinngg  PPrrooppeerrttyy  BByy  VViioolleennccee))..    HH..RR..  AArrtt..  4477..

SSttaattee  PPrrooppeerrttyy  MMaayy  NNoorrmmaallllyy  bbee  CCoonnffiissccaatteedd  ((PPeerrmmaanneenntt  TTaakkiinngg))..    HH..RR..
AArrtt..  4466..

PPrriivvaattee  MMoovvaabbllee  PPrrooppeerrttyy  MMaayy  bbee  SSeeiizzeedd//RReeqquuiissiittiioonneedd  ((ttaakkeenn  wwiitthhoouutt
ppaayymmeenntt//ttaakkeenn  wwiitthh  ppaayymmeenntt  oorr  rreecceeiipptt))  iiff  SSuusscceeppttiibbllee  ooff  DDiirreecctt
MMiilliittaarryy  UUssee..

RReeqquuiissiittiioonnss  sshhaallll  oonnllyy  bbee  mmaaddee  uuppoonn  oorrddeerr  ooff  tthhee  ccoommmmaannddeerr  ooff  llooccaalliittyy
ooccccuuppiieedd..    HH..RR..  AArrtt..  5522..

PPrriivvaattee  RReeaall  PPrrooppeerrttyy  MMaayy  NNOOTT  bbee  SSeeiizzeedd..

NNoo  PPrriivvaattee  PPrrooppeerrttyy  MMaayy  bbee  CCoonnffiissccaatteedd..    HH..RR..  AArrtt..  4466..

AAllll  VVeehhiicclleess  &&  EEqquuiippmmeenntt  UUsseedd  ttoo  TTrraannssmmiitt  IInnffoorrmmaattiioonn  MMaayy  bbee  SSeeiizzeedd
((WWhheetthheerr  PPrriivvaatteellyy  OOwwnneedd  oorr  NNoott))..

CCuullttuurraall  &&  RReelliiggiioouuss  PPrrooppeerrttyy,,  &&  EEdduuccaattiioonnaall  CCeenntteerrss  SShhaallll  bbee  RReeggaarrddeedd
aass  PPrriivvaattee  PPrrooppeerrttyy..    HH..RR..  AArrtt..  5566..

GGEENNEEVVAA  CCOONNVVEENNTTIIOONN  RREELLAATTIIVVEE  TTOO  TTHHEE  PPRROOTTEECCTTIIOONN  OOFF
CCIIVVIILLIIAANN  PPEERRSSOONNSS  IINN  TTIIMMEE  OOFF  WWAARR  ((GG..CC..))  OORR  ((GGEENNEEVVAA  IIVV))..

IINNTTRROODDUUCCTTIIOONN..

GGeenneevvaa  IIVV,,  aanndd  iittss  tthhrreeee  ssiisstteerr  ccoonnvveennttiioonnss,,  rreessuulltteedd  ffrroomm  tthhee  bbiitttteerr  lleessssoonnss  ooff
WWoorrlldd  WWaarr  IIII  ((HHaagguuee  IIVV  ddiidd  nnoott  pprroovviiddee  eennoouugghh  pprrootteeccttiioonnss))..
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GGeenneevvaa  IIVV  iiss  tthhee  ffiirrsstt  iinntteerrnnaattiioonnaall  aaggrreeeemmeenntt  ttoo  eexxcclluussiivveellyy  aaddddrreessss  tthhee  ttrreeaattmmeenntt
ooff  cciivviilliiaannss..

DDooeess  nnoott  rreeppllaaccee  HHaagguuee  IIVV,,  iitt  ""ssuupppplleemmeennttss""  iitt..    GG..CC..  AArrtt..  115544..    HHoowweevveerr,,  GGeenneevvaa
IIVV  iiss  tthhee  pprriinncciippllee  llaaww  iinn  tthhiiss  aarreeaa..

GGeenneevvaa  IIVV  iiss  ccoonnssiiddeerreedd  ccuussttoommaarryy  llaaww..    TThhuuss,,  iitt  iiss  bbiinnddiinngg  oonn  aannyy  bbeelllliiggeerreenntt,,
wwhheetthheerr  aa  ssiiggnnaattoorryy  oorr  nnoott..    DDAA  PPAAMM  2277--116611--22  ssttaatteess  tthhaatt  GGeenneevvaa  IIVV  hhaass
""iinn  llaarrggee  ppaarrtt  ssuuppeerrsseeddeedd""  tthhee  ccuussttoommaarryy  llaaww..2299

TTHHEE  SSTTRRUUCCTTUURREE  OOFF  GGEENNEEVVAA  IIVV..

AA  ffiirrmm  ggrraasspp  ooff  tthhee  GG..CC..''ss  ssttrruuccttuurree  iiss  tthhee  mmoosstt  iimmppoorrttaanntt  lleeaarrnniinngg  oobbjjeeccttiivvee
rreellaattiivvee  ttoo  tthhee  GG..CC..

TThhee  AAnnaallyyttiiccaall  TTeemmppllaattee  ((bbaasseedd  uuppoonn  ffoouurr  qquueessttiioonnss))..

IIss  tthhiiss  aann  aarrmmeedd  ccoonnfflliicctt??  

IIff  ssoo,,  iiss  iitt  aann  IInntteerrnnaattiioonnaall  aarrmmeedd  ccoonnfflliicctt??  

IIff  ssoo,,  aarree  tthhee  ppeeooppllee  iinn  qquueessttiioonn  pprrootteecctteedd  ppeerrssoonnss??

IIff  ssoo,,  aarree  tthheeyy  iinn  eenneemmyy  oorr  ooccccuuppiieedd  tteerrrriittoorryy??

RReeggaarrddlleessss  ooff  tthhee  aannsswweerr  ttoo  eeaacchh  ooff  tthhee  ffoouurr  qquueessttiioonnss,,  aannyy  ppeerrssoonn  ((aanndd  aallll
ppeerrssoonnss))  hhaavvee  ssoommee  ddeeggrreeee  ooff  pprrootteeccttiioonn  uunnddeerr  iinntteerrnnaattiioonnaall  llaaww..

TThhee  ddeeggrreeee  ooff  pprrootteeccttiioonn  aanndd  tthhee  ssoouurrccee  ooff  llaaww  tthhaatt  pprroovviiddeess  tthhee  pprrootteeccttiioonn
ddeeppeennddss  uuppoonn  wwhhiicchh  qquueessttiioonnss  aarree  aannsswweerreedd  aaffffiirrmmaattiivveellyy..

TTEEMMPPLLAATTEE  AAPPPPLLIIEEDD..
                    
        2299TThheerree  iiss  ssttiillll  ssoommee  ddeebbaattee  rreellaattiivvee  ttoo  tthhee  ccuussttoommaarryy  llaaww
ssttaattuuss  ooff  tthhee  ffoouurr  GGeenneevvaa  CCoonnvveennttiioonnss..    MMeerroonn,,  TThhee  GGeenneevvaa
CCoonnvveennttiioonnss  aass  CCuussttoommaarryy  LLaaww,,  8811  AAmm..  JJ..  IInntt''ll..  LL..  334488  ((11998877))..
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NNoo  aarrmmeedd  ccoonnfflliicctt  ==  NNoo  aapppplliiccaattiioonn  ooff  tthhee  LLaaww  ooff  WWaarr..

IInntteerrnnaall  aarrmmeedd  ccoonnfflliicctt  ==  OOnnllyy  ccoommmmoonn  aarrttiiccllee  33  aapppplliieess  ((PPrroottooccooll  IIII  aass
gguuiiddaannccee  oonnllyy,,  bbeeccaauussee  UU..SS..  hhaass  nnoott  yyeett  rraattiiffiieedd))..

IInntteerrnnaattiioonnaall  aarrmmeedd  ccoonnfflliicctt  ((uunnpprrootteecctteedd  ppeerrssoonn))  ==  ccoommmmoonn  aarrttiiccllee  33
""ttyyppee""  pprrootteeccttiioonnss  aanndd  PPaarrtt  IIII  ooff  tthhee  GGCC..

CCoommmmoonn  AArrttiiccllee  33  iiss  aapppplliieedd  eevveenn  ttoo  iinntteerrnnaattiioonnaall  ccoonnfflliiccttss  bbeeccaauussee
ooff  aa  11998866  IInntteerrnnaattiioonnaall  CCoouurrtt  ooff  JJuussttiiccee  ooppiinniioonn  hhoollddiinngg  tthhaatt
iitt  iiss  aa  ""mmiinniimmuumm  yyaarrddssttiicckk  ooff  pprrootteeccttiioonnss  ttoo  bbee  aaffffoorrddeedd  ttoo
aallll  cciivviilliiaannss  iinn  aannyy  ttyyppee  ooff  ccoonnfflliicctt..""    TThhuuss,,  CCoommmmoonn  AArrttiiccllee
33  iiss  ppaarrtt  ooff  tthhee  HHuummaann  RRiigghhttss  RReeggiimmee..    TThhee  eemmeerrggiinngg
ccuussttoommaarryy  llaaww  rruullee  iiss  tthhaatt  tthheessee  ttyyppee  ooff  pprrootteeccttiioonnss  aappppllyy
wwiitthhoouutt  rreeggaarrdd  ttoo  tthhee  ttyyppee  ooff  ccoonnfflliicctt..    TThhee  UU..SS..  aapppplliieess  tthhee
ttyyppee  ooff  pprrootteeccttiioonnss  aaccrroossss  tthhee  eennttiirree  ooppeerraattiioonnaall  ssppeeccttrruumm
((wwaarr,,  ccoonnfflliicctt,,  aanndd  ppeeaaccee))..

IInntteerrnnaattiioonnaall  aarrmmeedd  ccoonnfflliicctt  ((pprrootteecctteedd  ppeerrssoonn))  ==  aallll  ooff  tthhee  aabboovvee  ++
hheeiigghhtteenneedd  pprrootteeccttiioonnss  ooff  tthhee  GGCC  ((PPaarrtt  IIIIII  PPrrootteeccttiioonnss,,  aatt  lleeaasstt
SSeeccttiioonn  II))..

IInntteerrnnaattiioonnaall  aarrmmeedd  ccoonnfflliicctt  ((pprrootteecctteedd  ppeerrssoonnss  iinn  eenneemmyy  tteerrrriittoorryy))  ==
ffoorreeggooiinngg  pprrootteeccttiioonnss,,  pplluuss  pprrootteeccttiioonnss  ffoouunndd  iinn  GGCC,,  PPaarrtt  IIIIII,,
SSeeccttiioonnss  II  aanndd  IIII..

IInntteerrnnaattiioonnaall  aarrmmeedd  ccoonnfflliicctt  ((pprrootteecctteedd  ppeerrssoonnss  iinn  ooccccuuppiieedd  tteerrrriittoorryy))  ==
ffoorreeggooiinngg  pprrootteeccttiioonnss,,  pplluuss  PPaarrtt  IIIIII,,  SSeeccttiioonnss  II  aanndd  IIIIII..

SSTTRRUUCCTTUURREE  OOFF  GGEENNEEVVAA  IIVV  ----  PPAARRTT  II  ((CCOOMMMMOONN  AARRTTIICCLLEESS  &&  GGEENNEERRAALL
PPRROOVVIISSIIOONNSS))..

SSeettss  oouutt  tthhee  wwhheenn,,  hhooww,,  wwhheerree  ooff  aapppplliiccaattiioonn,,  tthhee  eenndd  ooff  aapppplliiccaattiioonn,,  aanndd  wwhhoo  wwiillll
ssuuppeerrvviissee  aapppplliiccaattiioonn  ((PPrrootteeccttiinngg  PPoowweerrss))..

AAllssoo  pprroovviiddeess  ddeeffiinniittiioonn  ooff  pprrootteecctteedd  ppeerrssoonn  aanndd  hhooww  aanndd  wwhheenn  aa  pprrootteecctteedd  ppeerrssoonn
lloosseess  tthhaatt  ssttaattuuss..
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TThhee  ffiirrsstt  tthhrreeee  aarrttiicclleess  ooff  eeaacchh  ooff  tthhee  ffoouurr  ccoonnvveennttiioonnss  aarree  ccoommmmoonn  ttoo  eeaacchh
ccoonnvveennttiioonn  aanndd  aarree  rreeffeerrrreedd  ttoo  aass  tthhee  CCoommmmoonn  AArrttiicclleess..

CCoommmmoonn  AArrttiiccllee  22  mmaakkeess  eeaacchh  CCoonnvveennttiioonn  aapppplliiccaabbllee  dduurriinngg::

aa  ddeeccllaarreedd  wwaarr,,

ttiimmee  ooff  iinntteerrnnaattiioonnaall  aarrmmeedd  ccoonnfflliicctt,,  aanndd

ppeerriioodd  ooff  ooccccuuppaattiioonn..

CCoommmmoonn  AArrttiiccllee  33  ((MMIINNIIAATTUURREE  CCOONNVVEENNTTIIOONN))3300  mmaakkeess  cceerrttaaiinn
mmiinniimmuumm  pprrootteeccttiioonnss  aapppplliiccaabbllee  dduurriinngg  aann  iinntteerrnnaall  ccoonnfflliicctt  ((cciivviill
wwaarr))..3311

nnoo  aaddvveerrssee  ddiissttiinnccttiioonn  bbaasseedd  uuppoonn  rraaccee,,  rreelliiggiioonn,,  sseexx,,  eettcc..;;

nnoo  vviioolleennccee  ttoo  lliiffee  oorr  ppeerrssoonn;;

nnoo  ttaakkiinngg  hhoossttaaggeess;;

nnoo  ddeeggrraaddiinngg  ttrreeaattmmeenntt;;

nnoo  ppaassssiinngg  ooff  sseenntteenncceess  iinn  aabbsseennccee  ooff  ffaaiirr  ttrriiaall,,  aanndd;;

tthhee  wwoouunnddeedd  aanndd  ssiicckk  mmuusstt  bbee  ccaarreedd  ffoorr..

                    
        3300OOrriiggiinnaallllyy,,  tthhee  ccoonnttrraaccttiinngg  ppoowweerrss  ddiissccuusssseedd  mmaakkiinngg  tthhee
eennttiirree  CCoonnvveennttiioonn  aapppplliiccaabbllee  ttoo  iinntteerrnnaall  ccoonnfflliiccttss..    CCoommmmoonn
AArrttiiccllee  33  rreepprreesseenntteedd  aa  ccoommpprroommiissee,,  wwhheerreeiinn,,  aa  lliimmiitteedd  nnuummbbeerr  ooff
bbaassiicc  hhuummaann  rriigghhttss//pprrootteeccttiioonnss  wweerree  lleefftt  iinnttaacctt..    JJeeaann  SS..  PPiicctteett,,
TThhee  GGeenneevvaa  CCoonnvveennttiioonnss  ooff  1122  AAuugguusstt  11994499----IInntteerrnnaattiioonnaall  CCoommmmiitttteeee
ooff  tthhee  RReedd  CCrroossss  CCoommmmeennttaarryy  ttoo  GGeenneevvaa  CCoonnvveennttiioonn  NNoo..  IIVV,,  2255--3344
((11995588))..  
        3311TThhiiss  pprroovviissiioonn  hhaass  ggaaiinneedd  iimmppoorrttaannccee  ggiivveenn  tthhee  sshhaarrpp  rriissee  iinn
tthhee  nnuummbbeerr  ooff  sseellff--ddeetteerrmmiinnaattiioonn  mmoovveemmeennttss..
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SSTTRRUUCCTTUURREE  OOFF  GGEENNEEVVAA  IIVV  ----  PPAARRTT  IIII  ((GGEENNEERRAALL  PPRROOTTEECCTTIIOONNSS  FFOORR
""TTHHEE  WWHHOOLLEE  PPOOPPUULLAATTIIOONNSS""))..  

BBrrooaaddeesstt  PPoossssiibbllee  AApppplliiccaattiioonn::  PPrrootteeccttss  wwoouunnddeedd  aanndd  ssiicckk;;  mmeeddiiccaall
ffaacciilliittiieess,,  ppeerrssoonnnneell,,  ttrraannssppoorrttss,,  aanndd  ssuupppplliieess;;  tthhee  iinnffiirrmm,,  eexxppeeccttaanntt
mmootthheerrss,,  cchhiillddrreenn,,  aanndd  ffaammiillyy  ssttaattuuss..

PPrroovviiddeess  cceerrttaaiinn  lliimmiitteedd  pprrootteeccttiioonnss  ffoorr  aallll  ppeerrssoonnss  wwiitthhiinn  tthhee  nnaattiioonnss
iinnvvoollvveedd  iinn  aa  ccoonnfflliicctt  ((eevveenn  aa  nnaattiioonn''ss  oowwnn  cciittiizzeennss  aanndd  cciittiizzeennss  ooff
nneeuuttrraall  ssttaatteess)),,  aanndd  ffoorrbbiiddss  ddiissttiinnccttiioonnss  bbaasseedd  uuppoonn  rraaccee,,  rreelliiggiioonn,,  oorr
ppoolliittiiccaall  ooppiinniioonn..    ((TThhiiss  iiss  aa  cclleeaarr  eexxaammppllee  ooff  tthhee  iinnfflluueennccee  ooff  WWWWIIII
oonn  tthhee  ddrraafftteerrss  ooff  tthhee  CCoonnvveennttiioonn..    NNoottee  tthhee  eexxtteennssiioonn  ooff
iinntteerrnnaattiioonnaall  hhuummaanniittaarriiaann  llaaww  ttoo  tthhee  iinntteerrnnaall  aaffffaaiirrss  ooff  nnaattiioonnss
eennggaaggeedd  iinn  aa  ccoonnfflliicctt..    PPrrootteeccttiioonn  ooff  tthhee  nnaattiioonn’’ss  oowwnn  cciittiizzeennss,,  aanndd
tthhee  pprroohhiibbiittiioonn  oonn  rraaccee  oorr  rreelliiggiioouuss  bbaasseedd  ddiissttiinnccttiioonnss  wwaass  aa  bboolldd
sstteepp  ffoorr  iinntteerrnnaattiioonnaall  llaaww,,  bbaasseedd  oonn  ttrruuee  hhuummaanniittaarriiaann  mmoottiivvaattiioonn))..

PPrroohhiibbiittss  oonnllyy  ""aaddvveerrssee""  ddiissttiinnccttiioonnss..    TThhee  ddrraafftteerrss  rreeccooggnniizzeedd  tthhaatt  mmaannyy
lleeggiittiimmaattee  ddiissttiinnccttiioonnss  wweerree  nneecceessssaarryy..    FFoorr  iinnssttaannccee,,  iitt  iiss  ""nnoorrmmaall  ttoo
ffaavvoouurr  cchhiillddrreenn,,  oolldd  ppeeooppllee,,  aanndd  wwoommeenn..""3322  

PPrrootteeccttiioonnss  aarree  vvaagguuee  aanndd  eexxppeerrttss  ddoo  nnoott  aallwwaayyss  aaggrreeee  aass  ttoo  tthhee  eexxtteenntt  ooff
tthhee  pprrootteeccttiioonn  ((iiff  tthhee  pprrootteeccttiioonnss  wweerree  mmeeaanntt  ttoo  bbee  ccoommpprreehheennssiivvee,,
wwhhyy  aarree  tthhee  ccoommpprreehheennssiivvee  pprrootteeccttiioonnss  sseett  oouutt  iinn  tthhee  nneexxtt  ppaarrtt  ooff
tthhee  ccoonnvveennttiioonn))..  

UUnnlliikkee  PPAARRTT  IIIIII  ((tthhee  mmaaiinn  bbooddyy  ooff  tthhee  GG..CC..)),,  wwhhiicchh  iiss  mmeeaanntt  ttoo  pprrootteecctt  cciivviilliiaannss
aaggaaiinnsstt  tthhee  aarrbbiittrraarryy  aaccttiioonnss  ooff  aann  eenneemmyy  uunnddeerr  wwhhoossee  ccoonnttrrooll  tthheeyy  ffaallll,,
PPAARRTT  IIII  iiss  mmeeaanntt  ttoo  pprroovviiddee  pprrootteeccttiioonnss  ffoorr  cceerrttaaiinn  cciivviilliiaannss  aaggaaiinnsstt  tthhee
aaccttiioonnss  ooff  aannyy  ppaarrttyy  ttoo  tthhee  ccoonnfflliicctt  ((bbeelllliiggeerreenntt)),,  eevveenn  iiff  nnoott  uunnddeerr  tthhee
AArrttiiccllee  44  ddeeffiinniittiioonn  ooff  aa  pprrootteecctteedd  ppeerrssoonn..    BBLLUUFF::    TTHHEESSEE
PPRROOTTEECCTTIIOONNSS  AAPPPPLLYY  TTOO  CCEERRTTAAIINN  CCIIVVIILLIIAANNSS  WWHHOO,,
RREEGGAARRDDLLEESSSS  OOFF  WWHHAATT  PPAARRTTYY  OOFF  TTHHEE  CCOONNFFLLIICCTT  IISS  IISS  IINN
CCOONNTTRROOLL  OOFF  TTHHEEMM..

                    
        3322SSeeee  PPiicctteett,,  ssuupprraa  nnoottee  1133,,  aatt  111199..
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PPEERRSSOONNSS  WWIITTHH  PPAARRTT  IIII  PPRROOTTEECCTTIIOONN..    NNoottee::  tthheessee  ppeerrssoonnss  aarree  nnoott
nneecceessssaarriillyy  ""pprrootteecctteedd  ppeerrssoonnss""  aass  ddeessccrriibbeedd  bbyy  aarrttiiccllee  44,,  aanndd  pprrootteecctteedd
uunnddeerr  PPaarrtt  IIIIII  ooff  tthhee  CCoonnvveennttiioonn..    HHoowweevveerr,,  tthheeyy  ccaann  ffaallll  uunnddeerr  tthhee
ddeeffiinniittiioonn  ooff  ““pprrootteecctteedd  ppeerrssoonnss,,””  aanndd  yyeett  ssttiillll  ffaallll  uunnddeerr  tthhee  wwiiddeerr
aapppplliiccaattiioonn  ooff  PPaarrtt  IIII..

CCaatteeggoorriieess  WWiitthh  CClleeaarr  PPrrootteeccttiioonn  IInncclluuddee::

EExxppeeccttaanntt  mmootthheerrss  ((GG..CC..  AArrttss..  1166,,  1177,,  2233))..

TThhee  WWoouunnddeedd,,  SSiicckk  &&  IInnffiirrmm  ((GG..CC..  AArrttss..  1166,,  1177,,  2233))..

MMiinniisstteerrss  &&  MMeeddiiccaall  PPeerrssoonnnneell  ((GG..CC..  AArrttss..    2200  &&  2233))..

MMeeddiiccaall  TTrraannssppoorrtt  PPeerrssoonnnneell  ((GG..CC..  AArrtt..  2200))..

OOrrpphhaanneedd  CChhiillddrreenn  UUnnddeerr  tthhee  AAggee  ooff  1155  ((GG..CC..  AArrtt..  2244))..

CCaatteeggoorriieess  ooff  PPeerrssoonnss  wwiitthh  LLeessss  PPrrootteeccttiioonn..

TThhee  GG..CC..  ((AArrtt..  1177))  ddiirreeccttss  tthhee  ppaarrttiieess  ttoo  tthhee  ccoonnfflliicctt  ttoo  ""eennddeeaavvoouurr
ttoo  ccoonncclluuddee  llooccaall  aaggrreeeemmeennttss  ffoorr  ssaaffee  rreemmoovvaall  ffrroomm
bbeessiieeggeedd  aarreeaass,,""  tthhee  ffoolllloowwiinngg  ccaatteeggoorriieess::

tthhee  aaggeedd;;

aallll  cchhiillddrreenn;;

mmaatteerrnniittyy  ccaasseess;;  aanndd

mmiinniisstteerrss..
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TThhee  GG..CC..  ((AArrtt..  1144))  iinnffoorrmmss  ((ddooeess  nnoott  ddiirreecctt))  ppaarrttiieess  ttoo  tthhee  ccoonnfflliicctt
tthhaatt  tthheeyy  mmaayy  eessttaabblliisshh  zzoonneess//aarreeaass  ooff  pprrootteeccttiioonn,,  bbyy  mmuuttuuaall
aaggrreeeemmeenntt,,  ffoorr::  

mmootthheerrss  ooff  cchhiillddrreenn  uunnddeerr  sseevveenn;;

tthhee  wwoouunnddeedd,,  ssiicckk,,  aanndd  iinnffiirrmm;;

aaggeedd;;

cchhiillddrreenn  uunnddeerr  tthhee  aaggee  ooff  1155;;  aanndd

eexxppeeccttaanntt  mmootthheerrss..

PPRROOTTEECCTTEEDD  AARREEAASS  OORR  TTHHIINNGGSS  ((UUNNDDEERR  PPAARRTT  IIII))..

HHOOSSPPIITTAALL  ZZOONNEESS  &&//OORR  SSAAFFEETTYY  ZZOONNEESS  &&  LLOOCCAALLIITTIIEESS..    GG..CC..
AArrtt..  1144..

GGeenneerraallllyy  ooff  aa  ppeerrmmaanneenntt  nnaattuurree,,  eessttaabblliisshheedd  oouuttssiiddee  tthhee  ccoommbbaatt
zzoonnee..  

MMaayy  bbee  eessttaabblliisshheedd  bbeeffoorree  oorr  dduurriinngg  hhoossttiilliittiieess..

MMuusstt  bbee  eessttaabblliisshheedd  bbyy  aaggrreeeemmeenntt..

HHoossppiittaall  ZZoonneess  sseerrvvee  ttoo  pprrootteecctt  mmiilliittaarryy  oorr  cciivviilliiaann  wwoouunnddeedd  aanndd
ssiicckk;;

SSaaffeettyy  ZZoonneess  sseerrvvee  ttoo  pprrootteecctt  wwoouunnddeedd,,  ssiicckk,,  aaggeedd,,    cchhiillddrreenn  uunnddeerr
1155,,  aanndd  mmootthheerrss  ooff  cchhiillddrreenn  uunnddeerr  77..

NNEEUUTTRRAALLIIZZEEDD  ZZOONNEESS..    GG..CC..  AArrtt..  1155..
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GGeenneerraallllyy  ooff  aa  tteemmppoorraarryy  nnaattuurree,,  eessttaabblliisshheedd  wwiitthhiinn  aa  ccoommbbaatt
zzoonnee..3333

MMuusstt  bbee  eessttaabblliisshheedd  bbyy  aaggrreeeemmeenntt  ((wwhhiicchh  sshhaallll  ffiixx  dduurraattiioonn  ooff
zzoonnee))..

SSeerrvveess  ttoo  pprrootteecctt  bbootthh  cciivviilliiaannss  aanndd  ccoommbbaattaanntt  wwoouunnddeedd  aanndd  ssiicckk..

MMEEDDIICCAALL  EEQQUUIIPPMMEENNTT  BBEEIINNGG  TTRRAANNSSPPOORRTTEEDD  TTOO  BBEESSIIEEGGEEDD  OORR
EENNCCIIRRCCLLEEDD  AARREEAASS..    GG..CC..  AArrtt..  1177..

CCOONNVVOOYYSS  OOFF  VVEEHHIICCLLEESS,,  HHOOSSPPIITTAALL  TTRRAAIINNSS,,  &&  VVEESSSSEELLSS,,
CCOONNVVOOYYIINNGG  SSIICCKK,,  WWOOUUNNDDEEDD,,  IINNFFIIRRMM,,  OORR  PPRREEGGNNAANNTT
CCIIVVIILLIIAANNSS..  GG..CC..  AArrtt..  2211..  

AAIIRRCCRRAAFFTT  UUSSEEDD  TTOO  RREEMMOOVVEE  SSIICCKK  AANNDD  WWOOUUNNDDEEDD  CCIIVVIILLIIAANNSS..
  GG..CC..  AArrtt  2222..

PPrrootteeccttiioonnss  LLiimmiitteedd..

OOnnllyy  aaiirrccrraafftt  ffllyyiinngg  aatt  pprreevviioouussllyy  aaggrreeeedd  hheeiigghhttss,,  ttiimmeess,,  aanndd
rroouutteess  aarree  pprrootteecctteedd..

EEvveenn  pprrootteecctteedd  aaiirrccrraafftt  mmuusstt  oobbeeyy  ""eevveerryy  ssuummmmoonnss""  ffrroomm
tthhee  ggrroouunndd..

PPrroobblleemmss  wwiitthh  tthhiiss  RRuullee..

SSoollddiieerrss  ddoo  nnoott  sseelleecctt  ""pprreevviioouussllyy  aaggrreeeedd  uuppoonn  hheeiigghhttss,,
ttiimmeess,,  aanndd  rroouutteess""  wwhheenn  ggeettttiinngg  sshhoott,,  eettcc..

                    
        3333UUnnlliikkee  hhoossppiittaall  oorr  ssaaffeettyy  zzoonneess,,  nneeuuttrraall  zzoonneess  aarree  ddeessiiggnneedd
ttoo  bbee  bbaasseedd  uuppoonn  hhaassttyy  ddeecciissiioonnss  ooff  ccoommbbaatt  lleeaaddeerrss,,  wwiitthhiinn  tthhee
ccoommbbaatt  zzoonnee..    TThhee  mmiilliittaarryy  lleeaaddeerrss  oonn  tthhee  ggrroouunndd  aarree  ppeerrmmiitttteedd  ttoo
eenntteerr  iinnttoo  tthheessee  aaggrreeeemmeennttss..    PPiicctteett,,  ssuupprraa  nnoottee  1133,,  aatt  113300..
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TThhee  ddrraafftteerrss  ddiidd  nnoott  ffoorreesseeee  tthhee  eexxtteenntt  ooff  tthhee  hheelliiccoopptteerr''ss
uussee  aass  aa  ttooooll  ttoo  eevvaaccuuaattee  tthhee  wwoouunnddeedd..

CCIIVVIILLIIAANN  HHOOSSPPIITTAALLSS..    GG..CC..  AArrttss..  1188,,  1199,,  &&  2200..

RReessppoonnssiibbiilliittiieess::

PPaarrttiieess  ttoo  ccoonnfflliicctt  mmuusstt  pprroovviiddee  cciivviilliiaann  hhoossppiittaallss  wwiitthh
cceerrttiiffiiccaatteess  ssttaattiinngg  tthhaatt  ssttrruuccttuurreess  aarree  oonnllyy  uusseedd  ffoorr
mmeeddiiccaall  ppuurrppoosseess..

PPaarrttiieess  mmuusstt  mmaarrkk  cciivviilliiaann  hhoossppiittaallss  wwiitthh  ddiissttiinnccttiivvee
eemmbblleemmss..

PPaarrttiieess  sshhoouulldd  ssiittuuaattee  hhoossppiittaallss  aass  ffaarr  aass  ppoossssiibbllee  ffrroomm  aannyy
mmiilliittaarryy  oobbjjeeccttiivvee..

PPeerrssoonnnneell  iinnvvoollvveedd  iinn  sseeaarrcchh  ffoorr,,  ttrraannssppoorrtt,,  aanndd  ccaarree  ooff  tthhee
wwoouunnddeedd,,  ssiicckk,,  iinnffiirrmm,,  aanndd  pprreeggnnaanntt  mmuusstt  ccaarrrryy  aa
cceerrttiiffiiccaattee  aanndd  wweeaarr  aann  aarrmm  bbaanndd..

FFuullll--TTiimmee  HHoossppiittaall  SSttaaffff::  iiddeennttiiffiieedd  bbyy  iiddeennttiittyy  ccaarrddss
aanndd  aarrmmlleettss  iissssuueedd  bbyy  tthhee  SSttaattee..

PPaarrtt--TTiimmee  HHoossppiittaall  SSttaaffff::  iiddeennttiiffiieedd  wwhhiillee  aaccttuuaallllyy
ppeerrffoorrmmiinngg  dduuttiieess  bbyy  wweeaarriinngg  aann  aarrmmlleett..  

PPrrootteeccttiioonnss::

CCiivviilliiaann  hhoossppiittaallss  sshhaallll  bbee  rreessppeecctteedd  aanndd  pprrootteecctteedd  ffrroomm
aattttaacckk..
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PPrrootteeccttiioonnss  ccoonnttiinnuuee  uunnttiill  tthhee  hhoossppiittaall  iiss  uusseedd  ffoorr
aaccttss  hhaarrmmffuull  ttoo  tthhee  eenneemmyy..  CCaarriinngg  ffoorr  ssiicckk  oorr
wwoouunnddeedd  ssoollddiieerrss  oorr  tthhee  pprreesseennccee  ooff  ssmmaallll
aarrmmss  iiss  NNOOTT  ccoonnssiiddeerreedd  hhaarrmmffuull  ttoo  tthhee
eenneemmyy..

PPrrootteeccttiioonn  mmaayy  nnoott  bbee  lliifftteedd  wwiitthhoouutt  ""dduuee  wwaarrnniinngg,,""
aanndd;;

AA  rreeaassoonnaabbllee  ttiimmee  lliimmiitt..3344

SSUUPPPPLLIIEESS..    GG..CC..  AArrtt..  2233..

FFrreeee  PPaassssaaggee  ffoorr::

HHoossppiittaall  aanndd  mmeeddiiccaall  ssuupppplliieess..

OObbjjeeccttss  nneecceessssaarryy  ffoorr  wwoorrsshhiipp..

EEsssseennttiiaall  ffooooddssttuuffffss,,  ccllootthhiinngg,,  aanndd  ttoonniiccss  iinntteennddeedd  ffoorr
cchhiillddrreenn  uunnddeerr  1155,,  pprreeggnnaanntt  wwoommeenn,,  aanndd  mmaatteerrnniittyy
ccaasseess..

LLiimmiittaattiioonnss  oonn  PPrrootteeccttiioonn::

PPaarrttyy  ppeerrmmiittttiinngg  ppaassssaaggee  ""mmuusstt  bbee  ssaattiissffiieedd  tthhaatt  tthheerree  aarree  nnoo
sseerriioouuss  rreeaassoonnss  ffoorr  ffeeaarriinngg""  tthhaatt  tthhee  ssuupppplliieess  mmaayy  bbee
ddiivveerrtteedd  ttoo  aa  mmiilliittaarryy  ppuurrppoossee..

                    
        3344TThhiiss  rreeqquuiirreemmeenntt  rraaiisseedd  iinntteerreessttiinngg  iissssuueess  dduurriinngg  OOppeerraattiioonn
DDeesseerrtt  SSttoorrmm..    QQuueessttiioonnss  rreellaattiivvee  ttoo  tthhee  ttaarrggeettiinngg  ooff  cciivviilliiaann
hhoossppiittaallss  uusseedd  ffoorr  mmiilliittaarryy  ppuurrppoosseess  wweerree  ccoommmmoonn..    AAmmeerriiccaann
ccoommmmaannddeerrss  wwaanntteedd  ttoo  kknnooww  iiff  tthheeyy  mmuusstt  pprroovviiddee  IIrraaqqii  ffoorrcceess  wwiitthh
aann  ooppppoorrttuunniittyy  ttoo  rreemmoovvee  wwaarr  mmaakkiinngg  ffaacciilliittiieess  aanndd  eeqquuiippmmeenntt
bbeeffoorree  ttaarrggeettiinngg  ssuucchh  ffaacciilliittiieess..    IInn  ootthheerr  wwoorrddss,,  mmuusstt  PPaarrttiieess
ttoo  tthhee  ccoonnfflliicctt  aallwwaayyss  ggiivvee  uupp  tthhee  eelleemmeenntt  ooff  ssuurrpprriissee  ((aass  mmiigghhtt
bbee  rreeqquuiirreedd  bbyy  mmiilliittaarryy  nneecceessssiittyy))  iinn  oorrddeerr  ttoo  ccoommppllyy  wwiitthh  GGeenneevvaa
IIVV,,  AArrttiiccllee  1199))..    AAmmeerriiccaa''ss  aannsswweerr  wwaass  yyeess..      
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PPaarrttyy  ppeerrmmiittttiinngg  ppaassssaaggee  mmaayy  mmaakkee  ddiissttrriibbuuttiioonn  ccoonnddiittiioonneedd
uuppoonn  ssuuppeerrvviissiioonn  bbyy  PPrrootteeccttiinngg  PPoowweerrss..

SSTTRRUUCCTTUURREE  OOFF  GGEENNEEVVAA  IIVV  ----  PPAARRTT  IIIIII    ((GGEENNEERRAALL  TTRREEAATTMMEENNTT  OOFF
PPRROOTTEECCTTEEDD  PPEERRSSOONNSS))..

TThhiiss  ppaarrtt  iiss  bbrrookkeenn  iinnttoo  ffiivvee  sseeccttiioonnss..    SSeeccttiioonnss  II,,  IIII,,  aanndd  IIIIII  ssppeecciiffyy  rruulleess
ssppeecciiffiiccaallllyy  bbaasseedd  oonn  wwhheerree  aa  pprrootteecctteedd  ppeerrssoonn  iiss  ffoouunndd..    TThhee  ffoouurrtthh  ddeettaaiillss
rruulleess  ffoorr  iinntteerrnnmmeenntt..

SSeeccttiioonn  II..    CCoommmmoonn  PPrroovviissiioonnss..    PPrroovviiddeess  ggeenneerraall  pprrootteeccttiioonnss  ttoo  ““pprrootteecctteedd
ppeerrssoonnss,,””  wwhheetthheerr  tthheeyy  aarree  iinn  ((11))  aa  TTeerrrriittoorryy  ooff  aa  BBeelllliiggeerreenntt  oorr  ((22))
OOccccuuppiieedd  TTeerrrriittoorryy..

SSeeccttiioonn  IIII..    PPrrootteeccttiioonnss  FFoorr  AAlliieennss  ((PPrrootteecctteedd  PPeerrssoonnss))  iinn  tthhee  TTeerrrriittoorryy  ooff  aa
BBeelllliiggeerreenntt..  

SSeeccttiioonn  IIIIII..    PPrrootteeccttiioonnss  ffoorr  ""PPrrootteecctteedd  PPeerrssoonnss""  iinn  OOccccuuppiieedd  TTeerrrriittoorryy..

SSeeccttiioonn  IIVV..    RRuulleess  ffoorr  tthhee  TTrreeaattmmeenntt  ooff  IInntteerrnneeeess..

PPEERRSSOONNSS  PPRROOTTEECCTTEEDD  ((GG..CC..  AArrtt..  44,,  PPaarraa..  11))..

GGeenneerraallllyy..    ""PPeerrssoonnss  pprrootteecctteedd  bbyy  tthhee  CCoonnvveennttiioonn  aarree  tthhoossee  wwhhoo,,  aatt  aa  ggiivveenn
mmoommeenntt  aanndd  iinn  aannyy  mmaannnneerr  wwhhaattssooeevveerr  ffiinndd  tthheemmsseellvveess,,  iinn  ccaassee  ooff  ccoonnfflliicctt
oorr  ooccccuuppaattiioonn,,  iinn  tthhee  hhaannddss  ooff  aa  ppaarrttyy  ttoo  tthhee  ccoonnfflliicctt  oorr  ooccccuuppyyiinngg  ppoowweerr  ooff
wwhhiicchh  tthheeyy  aarree  nnoott  nnaattiioonnaallss..""

IInn  PPllaaiinn  EEnngglliisshh..    TThheerree  aarree  ttwwoo  mmaaiinn  ccllaasssseess  ooff  pprrootteecctteedd  ppeerrssoonnss::

eenneemmyy  nnaattiioonnaallss  wwiitthhiinn  tthhee  hhaannddss  ooff  aa  ppaarrttyy  ttoo  tthhee  ccoonnfflliicctt..

tthhee  wwhhoollee  ppooppuullaattiioonn  ooff  ooccccuuppiieedd  tteerrrriittoorriieess  ((eexxcclluuddiinngg  nnaattiioonnaallss  ooff  tthhee
OOccccuuppyyiinngg  PPoowweerr  oorr  aa  ccoo--bbeelllliiggeerreenntt))..
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BBaasseelliinnee  PPrrootteeccttiioonnss??    PPaarrtt  IIIIII  pprroovviiddeess  pprrootteeccttiioonnss  bbaasseedd  uuppoonn  tthhee  ssttaattuuss  ooff  tthhee
ppiieeccee  ooff  rreeaall  eessttaattee  uuppoonn  wwhhiicchh  aa  ggiivveenn  cciivviilliiaann  ssttaannddss..    HHoowweevveerr,,  AArrttiiccllee
2277  pprroovviiddeess  aa  bbaasseelliinnee  ppaacckkaaggee  ooff  pprrootteeccttiioonnss  tthhaatt  aallll  pprrootteecctteedd  ppeerrssoonnss  aarree
eennttiittlleedd  ttoo..

TTHHOOSSEE  NNOOTT  PPRROOTTEECCTTEEDD..  

NNaattiioonnaallss  ooff  tthhee  OOccccuuppyyiinngg  oorr  HHoossttiillee  FFoorrccee..    BBuutt  tthheeyy  ddoo  eennjjooyy  tthhee  mmiinniimmuumm
rriigghhttss  aanndd  pprrootteeccttiioonnss  ooff  CCoommmmoonn  AArrttiiccllee  33  aanndd  PPaarrtt  IIII..

NNaattiioonnaallss  ooff  aa  PPaarrttyy  NNoott  BBoouunndd  bbyy  tthhee  CCoonnvveennttiioonn..    TThhiiss  iiss  bbaasseedd  oonn  tthhee
llaanngguuaaggee  ooff  tthhee  CCoonnvveennttiioonn..    HHoowweevveerr,,  tthheeyy  aarree  ssttiillll  pprrootteecctteedd  ttoo  tthhee
eexxtteenntt  GG..CC..  iiss  ccuussttoommaarryy  llaaww,,  wwhhiicchh  hhaass  iinnccrreeaasseedd  ssiinnccee  11994477..

NNaattiioonnaallss  ooff  aa  NNeeuuttrraall  SSttaattee  ((IIff  tthhaatt  ssttaattee  hhaass  nnoorrmmaall  ddiipplloommaattiicc  rreepprreesseennttaattiioonn
wwiitthhiinn  tthhee  ooccccuuppyyiinngg  oorr  hhoossttiillee  ssttaattee))..    BBUUTT......tthhiiss  eexxcceeppttiioonn  ddooeess  nnoott  aappppllyy
iinn  ooccccuuppiieedd  tteerrrriittoorriieess..    HHeerree  ""nneeuuttrraallss""  aarree  pprrootteecctteedd  ppeerrssoonnss,,  wwhheetthheerr
nnoorrmmaall  ddiipplloommaattiicc  rreellaattiioonnss  eexxiisstt  bbeettwweeeenn  tthheeiirr  ggoovveerrnnmmeenntt  aanndd  tthhee
ooccccuuppyyiinngg  ppoowweerr  oorr  nnoott..

NNaattiioonnaallss  ooff  aa  CCoo--bbeelllliiggeerreenntt  ((AAnn  AAllllyy))  ((IIff  tthhaatt  ssttaattee  hhaass  nnoorrmmaall  ddiipplloommaattiicc
rreepprreesseennttaattiioonn  wwiitthhiinn  tthhee  ooccccuuppyyiinngg  oorr  hhoossttiillee  ssttaattee))..    IItt  wwaass  aassssuummeedd  tthhaatt
tthheeyy  ddoo  nnoott  nneeeedd  pprrootteeccttiioonn..

EExxaammppllee::    IInn  tthhee  ccaassee  ooff  WWWW  IIII,,  oonnccee  wwaarr  ccoommmmeenncceedd,,  aa  GGeerrmmaann  nnaattiioonnaall
rreessiiddiinngg  iinn  BBrriittaaiinn  wwaass  aa  ““pprrootteecctteedd  ppeerrssoonn..””    LLaatteerr  iinn  tthhee  wwaarr,,  tthhaatt
ssaammee  GGeerrmmaann  nnaattiioonnaall,,  iiff  hhee  hhaadd  rreettuurrnneedd  ttoo  GGeerrmmaannyy,,  bbeeccoommeess  aa
““pprrootteecctteedd  ppeerrssoonn””  oonnccee  aaggaaiinn  aass  ssoooonn  aass  BBrriittaaiinn  ooccccuuppiieess  tthhee  aarreeaa
ooff  GGeerrmmaannyy  wwhheerree  hhee  iiss  llooccaatteedd..    HHoowweevveerr,,  aa  SSwwiissss  nnaattiioonnaall,,  bbee  hhee
iinn  BBrriittaaiinn,,  oorr  iinn  GGeerrmmaannyy,,  iiss  nnoott  aa  ““pprrootteecctteedd  ppeerrssoonn..””    ((NNoottee  tthhaatt
tthhiiss  nneeuuttrraall  iinnddiivviidduuaall  ddooeess  bbeeccoommee  aa  pprrootteecctteedd  ppeerrssoonn  iiff  hhee  iiss  iinn  aann
aarreeaa  ooff  ooccccuuppaattiioonn))..    NNoorr  iiss  aa  UU..SS..  nnaattiioonnaall  iinn  BBrriittaaiinn,,  oorr  aann  IIttaalliiaann
nnaattiioonnaall  iinn  GGeerrmmaannyy,,  bbeeccaauussee  iinn  bbootthh  ccaasseess,,  tthheeyy  aarree  iinn  tthhee  tteerrrriittoorryy
ooff  aa  ccoo--bbeelllliiggeerreenntt..    NNoottee,,  hhoowweevveerr,,  tthhaatt  oonnccee  BBrriittaaiinn  ooccccuuppiieess
GGeerrmmaannyy,,  tthhaatt  ssaammee  IIttaalliiaann  nnaattiioonnaall  wwoouulldd  bbeeccoommee  aa  ““pprrootteecctteedd
ppeerrssoonn””  iiff  hhee  wwaass  iinn  tthhee  aarreeaa  ooccccuuppiieedd..

PPeerrssoonnss  PPrrootteecctteedd  bbyy  AAnnyy  ooff  tthhee  OOtthheerr  TThhrreeee  CCoonnvveennttiioonnss..
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PPaarrttiissaannss..    IIff  aa  PPoowweerr  ddeecciiddeess  tthhaatt  mmeemmbbeerrss  ooff  aa  rreessiissttaannccee  mmoovveemmeenntt  ddoo
nnoott  ssaattiissffyy  tthhee  rreeqquuiirreemmeennttss  ooff  GGeenneevvaa  IIIIII  ttoo  bbee  ccllaassssiiffiieedd  aass  aa
PPrriissoonneerrss  ooff  WWaarr  ((PPWWss)),,  tthheenn  tthheeyy  sshhoouulldd  bbee  ccoonnssiiddeerreedd  pprrootteecctteedd
ppeerrssoonnss  uunnddeerr  GGeenneevvaa  IIVV..3355    ((HHee  iiss  ssttiillll  ssuubbjjeecctt  ttoo  ppuunniisshhmmeenntt  ssoo
lloonngg  aass  hhee  iiss  aaffffoorrddeedd  aa  ffaaiirr  aanndd  jjuusstt  ttrriiaall))..

MMeerrcchhaanntt  MMaarriinnee//CCiivviill  AAiirrccrraafftt..    NNoorrmmaallllyy,,  tthheessee  ppeerrssoonnss  aarree  ttrreeaatteedd  aass
PPWWss..    HHoowweevveerr,,  GGeenneevvaa  IIIIII  ssttaatteess  tthhaatt  iiff  tthheeyy  wwoouulldd  eennjjooyy  ""mmoorree
ffaavvoorraabbllee  ttrreeaattmmeenntt""  uunnddeerr  aannyy  ooff  tthhee  ootthheerr  pprroovviissiioonnss  ooff
iinntteerrnnaattiioonnaall  llaaww,,  tthheeyy  sshhoouulldd  bbee  ggrraanntteedd  tthhee  mmoorree  ffaavvoorraabbllee  ssttaattuuss..
  IInn  ssoommee  ccaasseess,,  GGeenneevvaa  IIVV  mmiigghhtt  ggrraanntt  tthhee  mmoosstt  ffaavvoorraabbllee
ttrreeaattmmeenntt..

""BBUUTT  NNOO  PPEERRSSOONN  IISS  OOUUTTSSIIDDEE  TTHHEE  LLAAWW..""    AAss  ddeessccrriibbeedd  aabboovvee,,  tthheerree  aarree
cceerrttaaiinn  bbaasseelliinnee  pprrootteeccttiioonnss..    MMoosstt  ccoommmmeennttaattoorrss  aanndd  nnaattiioonnss  aasssseerrtt  tthhaatt  nnoo
ppeerrssoonn  ccaann  ""ffaallll  tthhrroouugghh  tthhee  ccrraacckkss""  aanndd  nnoott  hhaavvee  tthhee  bbeenneeffiitt  ooff  ssoommee
ddeeggrreeee  ooff  pprrootteeccttiioonn..

NNOOTTEE::    AALLLL  CCIIVVIILLIIAANNSS  AARREE  PPRROOTTEECCTTEEDD  BBYY  EEIITTHHEERR  CCOOMMMMOONN
AARRTTIICCLLEE  33,,  PPAARRTT  IIII,,  OORR  TTHHEE  MMAAIINN  BBOODDYY  OOFF  TTHHEE  GG..CC..

TTHHOOSSEE  WWHHOO  LLOOSSEE  TTHHEEIIRR  PPRROOTTEECCTTEEDD  SSTTAATTUUSS..

TTWWOO  VVIIEEWWSS::

""TThhoossee  tthhaatt  vviioollaattee  tthhee  llaawwss  ooff  wwaarr  aarree  nnoott  eennttiittlleedd  ttoo  ccllaaiimm  iittss  bbeenneeffiittss..""

""TThhee  CCoonnvveennttiioonn  sshhoouulldd  aappppllyy  ttoo  aallll  ppeerrssoonnss,,  uunnddeerr  aallll  cciirrccuummssttaanncceess..""

TTHHEE  RRUULLEE  ((AA  CCoommpprroommiissee))::  AA  ppeerrssoonn  ssuussppeecctteedd  ooff  ""aaccttiivviittiieess  hhoossttiillee  ttoo  tthhee
sseeccuurriittyy  ooff  tthhee  SSttaattee,,""  ddooeess  nnoott  eennjjooyy  aannyy  rriigghhtt  tthhaatt  mmiigghhtt  pprreejjuuddiiccee  tthhee
sseeccuurriittyy  ooff  tthhee  SSttaattee..    GG..CC..  AArrtt..  55,,  PPaarraa..  11..

                    
        3355TThhiiss  ddooeess  nnoott  mmeeaann  tthhaatt  tthheeyy  ccaannnnoott  bbee  ppuunniisshheedd  ffoorr  tthheeiirr
aaccttss..    BBuutt  ppuunniisshhmmeenntt,,  iiff  aannyy,,  mmuusstt  bbee  iimmppoosseedd  ppuurrssuuaanntt  ttoo  aa
ttrriiaall  hheelldd  uunnddeerr  tthhee  pprroovviissiioonnss  ooff  GG..CC..  AArrtt..  6644..
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SSppiieess//ssaabbootteeuurrss  ggiivveenn  aass  aa  ssppeecciiffiicc  eexxaammppllee..    SSuucchh  ppeerrssoonnss  ffoorrffeeiitt  tthheeiirr
rriigghhttss  ooff  ccoommmmuunniiccaattiioonn..    GG..CC..  AArrtt..  55,,  PPaarraa..  22..

AArrttiiccllee  2299  ooff  HHaagguuee  IIVV  pprroovviiddeess  tthhee  ccuurrrreenntt  ddeeffiinniittiioonn  ooff  aa  ssppyy::  ""AA
ppeerrssoonn  ccaann  bbee  ccoonnssiiddeerreedd  aa  ssppyy  wwhheenn,,  aaccttiinngg  ccllaannddeessttiinneellyy
oorr  oonn  ffaallssee  pprreetteennsseess,,  hhee  oobbttaaiinnss  oorr  eennddeeaavvoorrss  ttoo  oobbttaaiinn
iinnffoorrmmaattiioonn  iinn  tthhee  zzoonnee  ooff  ooppeerraattiioonnss  ooff  aa  bbeelllliiggeerreenntt,,  wwiitthh
tthhee  iinntteenntt  ooff  ccoommmmuunniiccaattiinngg  iitt  ttoo  tthhee  hhoossttiillee  ppaarrttyy..""

TThhuuss,,  ssoollddiieerrss,,  nnoott  wweeaarriinngg  aa  ddiissgguuiissee,,  aaccttiinngg  bbeehhiinndd  eenneemmyy  lliinneess,,
oobbttaaiinniinngg  iinnffoorrmmaattiioonn,,  aarree  nnoott  ssppiieess..

BBuutt  cciivviilliiaannss  wwhhoo  sseeeekk  iinnffoorrmmaattiioonn  iinn  tthhee  tteerrrriittoorryy  ooff  aa  bbeelllliiggeerreenntt
uunnddeerr  tthhee  cciirrccuummssttaanncceess  ddeessccrriibbeedd  aabboovvee,,  mmaayy  lloossee  tthheeiirr
ssttaattuuss  ((iinn  aann  ooccccuuppiieedd  tteerrrriittoorryy  tthhee  cciivviilliiaann  lloosseess  hhiiss  ssttaattuuss
oonnllyy  iiff  ""aabbssoolluuttee  mmiilliittaarryy  sseeccuurriittyy  ssoo  rreeqquuiirreess""))..

MMiinniimmuumm  SSttaannddaarrddss  ooff  HHuummaanniittyy..    EEvveenn  tthheessee  ppeerrssoonnss  sshhaallll  bbee  ttrreeaatteedd
wwiitthhiinn  tthhee  lliimmiittss  ooff  tthhee  mmiinniimmuumm  ssttaannddaarrddss  ooff  hhuummaanniittyy  ((AArrttiiccllee  33
ttyyppee  ttrreeaattmmeenntt))..    GG..CC..  AArrtt..  55,,  PPaarraa..  33..    TThhiiss  iiss  ccoonnssiisstteenntt  wwiitthh
AArrttiiccllee  3300  ooff  HHaagguuee  IIVV,,  wwhhiicchh  ddeemmaannddss  tthhaatt  tthhoossee  aaccccuusseedd  ooff
ssppyyiinngg  rreecceeiivvee  aa  ttrriiaall..

RReettuurrnn  ooff  FFuullll  SSttaattuuss..    TThheeiirr  ffuullll  ssttaattuuss  aass  aa  pprrootteecctteedd  ppeerrssoonn  mmuusstt  bbee
rreessttoorreedd  aass  ssoooonn  aass  ccoonnssiisstteenntt  wwiitthh  tthhee  sseeccuurriittyy  ooff  tthhee  SSttaattee..    GG..CC..
AArrtt..  55,,  PPaarraa..  33..

PPRROOTTEECCTTEEDD  PPEERRSSOONNSS  CCAANNNNOOTT  RREENNOOUUNNCCEE  AANNYY  PPOORRTTIIOONN  OOFF  TTHHEEIIRR
PPRROOTTEECCTTEEDD  SSTTAATTUUSS..    GG..CC..  AArrtt  88..

SSTTAATTUUSS  AANNDD  TTRREEAATTMMEENNTT  OOFF  PPRROOTTEECCTTEEDD  PPEERRSSOONNSS  ----  SSEECCTTIIOONN  II
PPRROOTTEECCTTIIOONNSS..

""PPRROOTTEECCTTEEDD  PPEERRSSOONNSS  AARREE  EENNTTIITTLLEEDD,,  IINN  AALLLL  CCIIRRCCUUMMSSTTAANNCCEESS,,  TTOO
RREESSPPEECCTT  FFOORR  TTHHEEIIRR  PPEERRSSOONNSS,,  TTHHEEIIRR  HHOONNOORR,,  TTHHEEIIRR  FFAAMMIILLYY
RRIIGGHHTTSS,,  TTHHEEIIRR  RREELLIIGGIIOOUUSS  CCOONNVVIICCTTIIOONNSS  AANNDD  PPRRAACCTTIICCEESS,,
AANNDD  TTHHEEIIRR  MMAANNNNEERRSS  AANNDD  CCUUSSTTOOMMSS..    TTHHEEYY  SSHHAALLLL  AATT  AALLLL
TTIIMMEESS  BBEE  HHUUMMAANNEELLYY  TTRREEAATTEEDD..""    GG..CC..  AArrtt..  2277..
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WWHHAATT  DDIIDD  TTHHEE  SSIIGGNNAATTOORRIIEESS  IINNTTEENNDD??

""RReessppeecctt  FFoorr  TThheeiirr  PPeerrssoonnss..""    IInntteennddeedd  ttoo  ggrraanntt  aa  wwiiddee  aarrrraayy  ooff  rriigghhttss  ttoo
pprrootteecctt  pphhyyssiiccaall,,  mmoorraall,,  aanndd  iinntteelllleeccttuuaall  iinntteeggrriittiieess..

PPhhyyssiiccaall  IInntteeggrriittyy..    AAccttss  wwhhiicchh  tthhrreeaatteenn  hheeaalltthh  oorr  lliiffee  aarree
pprroohhiibbiitteedd..3366

MMoorraall  &&  IInntteelllleeccttuuaall  IInntteeggrriittyy..    DDiissrreessppeecctt  ffoorr  tthhee  ssttrruuccttuurree  ooff
ccoonnvviiccttiioonnss  aanndd  bbeelliieeffss  ppeeccuulliiaarr  ttoo  eeaacchh  ppeerrssoonn  iiss  pprroohhiibbiitteedd..

RReessppeecctt  ffoorr  HHoonnoorr..""    AAccttss  ssuucchh  aass  ssllaannddeerr,,  iinnssuullttss,,  aanndd
hhuummiilliiaattiioonn  aarree  pprroohhiibbiitteedd..

""RReessppeecctt  ffoorr  FFaammiillyy  RRiigghhttss..""  AArrbbiittrraarryy  aaccttss  wwhhiicchh  iinntteerrffeerree
wwiitthh  mmaarriittaall  ttiieess,,  tthhee  ffaammiillyy  ddwweelllliinngg,,  aanndd  ffaammiillyy  ttiieess
aarree  pprroohhiibbiitteedd..    TThhiiss  iiss  rreeiinnffoorrcceedd  bbyy  GGeenneevvaa  IIVV,,
AArrttiiccllee  8822,,  tthhaatt  rreeqquuiirreess  tthhaatt,,  iinn  tthhee  ccaassee  ooff
iinntteerrnnmmeenntt,,  tthhaatt  ffaammiilliieess  bbee  hhoouusseedd  ttooggeetthheerr..3377

""RReessppeecctt  ffoorr  RReelliiggiioouuss  CCoonnvviiccttiioonnss..""    AArrbbiittrraarryy  aaccttss  wwhhiicchh
iinntteerrffeerree  wwiitthh  tthhee  oobbsseerrvvaanncceess,,  sseerrvviicceess,,  aanndd  rriitteess  aarree
pprroohhiibbiitteedd  ((oonnllyy  aaccttss  nneecceessssaarryy  ffoorr  mmaaiinntteennaannccee  ooff
ppuubblliicc  oorrddeerr//ssaaffeettyy  aarree  ppeerrmmiitttteedd))..

AAlliieennss  iinn  TTeerrrriittoorryy  ooff  PPaarrttyy  ttoo  CCoonnfflliicctt..    TThhee  PPaarrttyy
mmuusstt  aallllooww  tthhee  ffrreeee  pprraaccttiiccee  ooff  tthheeiirr  rreelliiggiioonn
aanndd  pprroovviiddee  ssppiirriittuuaall  aassssiissttaannccee  ((mmiinniisstteerrss  ooff
tthheeiirr  ffaaiitthh))..    GG..CC..  AArrtt..  3388..

                    
        3366TThhee  rriigghhtt  ttoo  lliiffee  iiss  nnoott  ssppeecciiffiiccaallllyy  rreeffeerrrreedd  ttoo  aass  iitt  wwaass
iinn  HH..RR..  AArrtt..  4466..    BBuutt  aallll  ccoommmmeennttaattoorrss  aaggrreeee  tthhaatt  iitt  iiss  iimmpplliieedd,,
ootthheerrwwiissee  tthhee  eennttiirree  pprroovviissiioonn  wwoouulldd  bbee  vvaalluueelleessss..    IInn  aaddddiittiioonn,,
tthhee  ddeeaatthh  ppeennaallttyy  mmaayy  oonnllyy  bbee  aapppplliieedd  ttoo  aa  pprrootteecctteedd  ppeerrssoonn  uunnddeerr
tthhee  cciirrccuummssttaanncceess  ddiissccuusssseedd  iinn  GG..CC..  AArrtt..  6688  ((eessppiioonnaaggee,,  sseerriioouuss
aaccttss  ooff  ssaabboottaaggee,,  aanndd  iinntteennttiioonnaall  ccrriimmeess  wwhhiicchh  ccaauussee  tthhee  ddeeaatthh  ooff
ootthheerrss)),,  aanndd  mmaayy  nneevveerr  bbee  aapppplliieedd  ttoo  cchhiillddrreenn  uunnddeerr  1188..
        3377IInn  aaddddiittiioonn,,  iiff  aa  ffaammiillyy  iiss  ddiivviiddeedd,,  aass  aa  rreessuulltt  ooff  wwaarr  ttiimmee
eevveennttss,,  tthheeyy  mmuusstt  bbee  rreeuunniitteedd..    SSeeee  PPiicctteett,,  ssuupprraa  NNoottee  1133,,  aatt
220022--220033..
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PPeerrssoonnss  iinn  OOccccuuppiieedd  TTeerrrriittoorriieess..    TThhee  OOccccuuppyyiinngg
PPoowweerr  mmuusstt  ppeerrmmiitt  tthhee  ffrreeee  eexxeerrcciissee  ooff
rreelliiggiioonn  aanndd  ppeerrmmiitt  mmiinniisstteerrss  ttoo  ggiivvee  ssppiirriittuuaall
aassssiissttaannccee..    TThhee  PPoowweerr  mmuusstt  aallssoo  aallllooww  tthhee
ffrreeee  ffllooww  ooff  rreelliiggiioouuss  mmaatteerriiaallss  aanndd  bbooookkss..  
GG..CC..  AArrtt..  5588..  &&  HH..RR..  AArrtt..  4466..  

""RReessppeecctt  ffoorr  CCuussttoomm..""    IInntteennddeedd  ttoo  pprrootteecctt  tthhee  ccllaassss  ooff  bbeehhaavviioorr  wwhhiicchh
ddeeffiinneess  aa  ppaarrttiiccuullaarr  ccuullttuurree..    TThhiiss  pprroovviissiioonn  wwaass  iinnttrroodduucceedd  iinn
rreessppoonnssee  ttoo  tthhee  aatttteemmppttss  bbyy  WWoorrlldd  WWaarr  IIII  PPoowweerrss  ttoo  eeffffeecctt
""ccuullttuurraall  ggeennoocciiddee..""  

SSPPEECCIIFFIICC  PPRROOTTEECCTTIIOONNSS  CCOOMMMMOONN  TTOO  EEIITTHHEERR  ((11))  TTEERRRRIITTOORRIIEESS  OOFF
TTHHEE  BBEELLLLIIGGEERREENNTTSS  OORR  ((22))  OOCCCCUUPPIIEEDD  TTEERRRRIITTOORRYY..    TThhee
FFoolllloowwiinngg  aaccttss  aarree  pprroohhiibbiitteedd::

IInnssuullttss  aanndd  eexxppoossuurree  ttoo  ppuubblliicc  ccuurriioossiittyy..    GG..CC..  AArrtt..  2277..

RRaappee,,  eennffoorrcceedd  pprroossttiittuuttiioonn,,  aanndd  iinnddeecceenntt  aassssaauulltt  oonn  wwoommeenn..    GG..CC..  AArrtt..
2277..3388

UUssiinngg  pphhyyssiiccaall  pprreesseennccee  ooff  ppeerrssoonnss  ttoo  mmaakkee  aa  ppllaaccee  iimmmmuunnee  ffrroomm  aattttaacckk..  
GG..CC..  AArrtt..  2288..

PPhhyyssiiccaall  oorr  mmoorraall  ccooeerrcciioonn,,  ppaarrttiiccuullaarrllyy  ttoo  oobbttaaiinn  iinnffoorrmmaattiioonn..    GG..CC..  AArrttss..
3311  &&  3333  aanndd  HH..RR..  AArrtt  4444..

AAccttiioonnss  ccaauussiinngg  pphhyyssiiccaall  ssuuffffeerriinngg,,  iinnttiimmiiddaattiioonn,,  oorr  eexxtteerrmmiinnaattiioonn;;  iinncclluuddiinngg
mmuurrddeerr,,  ttoorrttuurree,,  ccoorrppoorraall  ppuunniisshhmmeenntt,,  mmuuttiillaattiioonn,,  bbrruuttaalliittyy,,  aanndd
mmeeddiiccaall//sscciieennttiiffiicc  eexxppeerriimmeennttaattiioonn..    GG..CC..  AArrtt..  3322..

                    
        3388TThheessee  pprrootteeccttiioonnss  wweerree  iinntteennddeedd  aass  ssppeecciiffiicc  eexxaammpplleess  ooff  tthhee
hheeiigghhtteenneedd  pprrootteeccttiioonn  tthhaatt  wwoommeenn  eennjjooyy  uunnddeerr  GGeenneevvaa  IIVV..    TThhee
ggeenneerraall  pprrootteeccttiioonnss  wwiitthhiinn  tthhee  CCoonnvveennttiioonn  ccoovveerr  mmuucchh  mmoorree  tthhaann
tthhee  ssppeecciiffiicc  pprrootteeccttiioonnss  aaggaaiinnsstt  rraappee,,  pprroossttiittuuttiioonn,,  aanndd  iinnddeecceenntt
aassssaauulltt..    SSeeee  CCoommmmiissssiioonn  ooff  GGoovveerrnnmmeenntt  EExxppeerrttss  ffoorr  tthhee  SSttuuddyy  ooff
tthhee  CCoonnvveennttiioonn  ffoorr  tthhee  PPrrootteeccttiioonn  ooff  WWaarr  VViiccttiimmss  ((GGeenneevvaa,,  AApprr..
1144--2266))..    PPrreelliimmiinnaarryy  DDooccuummeennttss,,  VVooll..  IIIIII  4477  ((11994477))..
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MMeeaassuurreess  ooff  BBrruuttaalliittyy..    TThhiiss  pprroohhiibbiittiioonn  wwaass  iinntteennddeedd  ttoo  pprreevveenntt  aaccttss  ootthheerr
tthhaann  tthhee  ssppeecciiffiicc  aaccttss  ddiissccuusssseedd  iimmmmeeddiiaatteellyy  aabboovvee..    IItt  ggrraannttss  tthhee
ssaammee  ttyyppee  ooff  sswweeeeppiinngg  pprrootteeccttiioonn  tthhaatt  tthhee  ""nnoo  vviioolleennccee""  pprroohhiibbiittiioonn
ooff  AArrttiiccllee  2277  bbeessttoowwss..    IItt  aallssoo  ffoorrbbiiddss  ssuucchh  aaccttss,,  wwhheetthheerr  aapppplliieedd  bbyy
mmiilliittaarryy  oorr  cciivviilliiaann  aaggeennttss..

PPiillllaaggiinngg  ((uunnddeerr  aannyy  cciirrccuummssttaanncceess  aanndd  aatt  aannyy  llooccaattiioonn))..    GG..CC..  AArrtt..  3333  aanndd
HH..RR..  AArrttss..  2288  &&  4477..

CCoolllleeccttiivvee  ppeennaallttiieess..    GG..CC..  AArrtt..  3333..

RReepprriissaallss  aaggaaiinnsstt  tthhee  ppeerrssoonn  oorr  hhiiss  pprrooppeerrttyy..    GG..CC..  AArrtt..  3333..

TTaakkiinngg  ooff  hhoossttaaggeess..    GG..CC..  AArrtt..  3344..

TThhee  pprroohhiibbiittiioonnss  oonn  ((11))  ccoolllleeccttiivvee  ppuunniisshhmmeenntt,,  ((22))
rreepprriissaallss,,  aanndd  ((33))  ttaakkiinngg  ooff  hhoossttaaggeess  wweerree  ppeerrmmiitttteedd  iinn
tthhee  ccuussttoommaarryy  llaaww  aanndd  ttoo  aa  llaarrggee  eexxtteenntt  iinn  HHaagguuee  IIVV..  
GGeenneevvaa  IIVV  rreepprreesseennttss  aa  rraaddiiccaall  cchhaannggee  iinn  tthheessee  aarreeaass..

AAllll  pprrootteecctteedd  ppeerrssoonnss  aarree  ttoo  bbee  ttrreeaatteedd  ""wwiitthh  ......  ccoonnssiiddeerraattiioonn  ......  wwiitthhoouutt
aannyy  aaddvveerrssee  ddiissttiinnccttiioonn  bbaasseedd,,  iinn  ppaarrttiiccuullaarr,,  oonn  rraaccee,,  rreelliiggiioonn,,  oorr
ppoolliittiiccaall  ooppiinniioonn..""    GG..CC..  AArrtt..  2277..

TThhee  RRiigghhtt  ttoo  LLooddggee  aa  CCoommppllaaiinntt..    GG..CC..  AArrtt..  3300..

IIff  tthhee  rriigghhttss  ooff  aa  pprrootteecctteedd  ppeerrssoonn  aarree  iinnffrriinnggeedd,,  ssuucchh  aa  ppeerrssoonn  hhaass
tthhee  rriigghhtt  ttoo  ccoommppllaaiinn  ttoo  tthhee  PPrrootteeccttiinngg  PPoowweerrss,,  tthhee  IICCRRCC,,
oorr  aannyy  eeqquuiivvaalleenntt  nnaattiioonnaall  ssoocciieettyy..

NNoo  aaddvveerrssee  aaccttiioonn  mmaayy  bbee  iimmppoosseedd  uuppoonn  ssuucchh  aa  ppeerrssoonn  bbeeccaauussee  ooff
tthhee  ccoommppllaaiinntt  bbyy  tthhee  ddeettaaiinniinngg  ppoowweerr  oorr  ooccccuuppyyiinngg  ppoowweerr..

AALLIIEENNSS  WWIITTHHIINN  TTHHEE  TTEERRRRIITTOORRYY  OOFF  AA  PPAARRTTYY  TTOO  TTHHEE  CCOONNFFLLIICCTT  ----SSEECCTTIIOONN
IIII  PPRROOTTEECCTTIIOONNSS..

GGEENNEERRAALL  RRUULLEESS..
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EEnnjjooyy  mmaannyy  ooff  tthhee  ssaammee  rriigghhttss  aass  nnaattiioonnaallss  wwiitthhiinn  aann  ooccccuuppiieedd  tteerrrriittoorryy..

AArrttiicclleess  3355  tthhrroouugghh  4466  aarree  ddeessiiggnneedd  ttoo  pprrootteecctt  tthhee  ffrreeeeddoomm  ooff  tthhee  aalliieenn  ""iinn
ssoo  ffaarr  aass  tthhaatt  ffrreeeeddoomm  iiss  nnoott  iinnccoommppaattiibbllee  wwiitthh  tthhee  sseeccuurriittyy  ooff  tthhee
ppaarrttyy  iinn  wwhhoossee  ccoouunnttrryy  hhee  iiss..""3399

RRIIGGHHTTSS  AANNDD  PPRROOTTEECCTTIIOONNSS..

RRiigghhtt  ttoo  LLeeaavvee  tthhee  TTeerrrriittoorryy..    GG..CC..  AArrtt..  3355..

NNoott  aann  aabbssoolluuttee  rriigghhtt..

RRiigghhtt  iiss  oovveerrccoommee  bbyy  tthhee  nnaattiioonnaall  iinntteerreessttss  ooff  tthhee  SSttaattee  ((SSeeccuurriittyy))..

TThheerree  mmuusstt  bbee  ssoommee  ttyyppee  ooff  ssyysstteemm  sseett  uupp  ttoo  qquuiicckkllyy  ccoonnssiiddeerr
ddeeppaarrttuurree  rreeqquueessttss..

RRiigghhtt  ttoo  HHuummaannee  TTrreeaattmmeenntt  DDuurriinngg  CCoonnffiinneemmeenntt..    PPrrootteecctteedd  ppeerrssoonnss  aarree
eennttiittlleedd  ttoo  tthhee  qquuaalliittyy  ooff  ttrreeaattmmeenntt  rreeccooggnniizzeedd  bbyy  tthhee  cciivviilliizzeedd
wwoorrlldd,,  eevveenn  iiff  iitt  eexxcceeeeddss  tthhee  qquuaalliittyy  ooff  ttrreeaattmmeenntt  tthhaatt  aa  DDeettaaiinniinngg
PPoowweerr  ggrraannttss  ttoo  iittss  oowwnn  cciittiizzeennss..    GG..CC..  AArrtt..  3377..

RRiigghhtt  ttoo  PPuurrssuuee  EEmmppllooyymmeenntt..    GG..CC..  AArrtt..  3399..

LLiimmiittaattiioonnss  oonn  tthhee  TTyyppee  aanndd  NNaattuurree  ooff  LLaabboorr..

CCaann  oonnllyy  bbee  ccoommppeelllleedd  ttoo  wwoorrkk  ttoo  tthhee  ssaammee  eexxtteenntt  aass  nnaattiioonnaallss..

EEnnttiittlleedd  ttoo  ssaammee  wwoorrkk  ccoonnddiittiioonnss  ((wwaaggeess,,  hhoouurrss,,  ccllootthhiinngg,,  hheeaalltthh
ccaarree,,  eettcc..))  aanndd  ssaaffeegguuaarrddss  aass  nnaattiioonnaall  wwoorrkkeerrss..

IIff  pprrootteecctteedd  ppeerrssoonnss  aarree  eenneemmyy  nnaattiioonnaallss,,  tthheeyy  ccaannnnoott  bbee  ffoorrcceedd  ttoo
ccoonnttrriibbuuttee  ttoo  tthhee  wwaarr  eeffffoorrtt  ooff  tthheeiirr  eenneemmyy..

                    
        3399SSeeee  DDeepp''tt  ooff  AArrmmyy,,  PPaammpphhlleett  2277--116611--22,,  IInntteerrnnaattiioonnaall  LLaaww,,
VVoolluummee  IIII  ((2233  OOccttoobbeerr  11996622))..  
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GG..CC..  AArrttss..  3399  &&  4400..

AAssssiiggnneedd  RReessiiddeennccee  ((DDeepprriivvaattiioonn  ooff  LLiibbeerrttyy))..

WWhhaatt  ddooeess  AAssssiiggnneedd  RReessiiddeennccee  MMeeaann??

TThhee  IICCRRCC  ddeeffiinniittiioonn::  ffoorrcciinngg  pprrootteecctteedd  ppeerrssoonnss  ttoo  lliivvee  iinn  aa
sseeccuurreedd  llooccaalliittyy,,  wwhheerree  ssuuppeerrvviissiioonn  iiss  mmoorree  eeaassiillyy
eexxeerrcciisseedd..

MMaayy  iinncclluuddee  rreessttrriiccttiioonnss  oonn  wwhheerree  aanndd  wwhheenn  aa  pprrootteecctteedd
ppeerrssoonn  ccaann  ggoo..

BBuutt  iitt  iiss  nnoott  ccoonnffiinneemmeenntt  oorr  iinntteerrnnmmeenntt..

GG..CC..  AArrtt..  4411..

MMaayy  oonnllyy  bbee  oorrddeerreedd  iiff  tthhee  sseeccuurriittyy  ooff  tthhee  DDeettaaiinniinngg  PPoowweerr  mmaakkeess  iitt
aabbssoolluutteellyy  nneecceessssaarryy..    GG..CC..  AArrtt..  4422..

AA  pprrootteecctteedd  ppeerrssoonn  iiss  eennttiittlleedd  ttoo  hhaavvee  aa  ddeecciissiioonn  ppllaacciinngg  hhiimm  iinn  aann
aassssiiggnneedd  rreessiiddeennccee  rreeccoonnssiiddeerreedd  bbyy  aa  bbooaarrdd//ccoouurrtt  ccrreeaatteedd  bbyy
tthhee  DDeettaaiinniinngg  PPoowweerr..    GG..CC..  AArrtt..  4433..

EEvveenn  iiff  tthhee  rreessttrriicctteedd//aassssiiggnneedd  ppeerrssoonn  ddooeess  nnoott  rreeqquueesstt
rreeccoonnssiiddeerraattiioonn  bbyy  tthhee  bbooaarrdd//ccoouurrtt,,  tthhaatt  aauutthhoorriittyy  mmuusstt
rreeccoonnssiiddeerr  tthhee  iinniittiiaall  ddeecciissiioonn,,  TTWWIICCEE  AA  YYEEAARR..    GG..CC..  AArrtt..
4433..4400

IInntteerrnnmmeenntt..

                    
        4400WWhhiillee  tthhiiss  rreevviieeww  iiss  mmaannddaattoorryy  iinn  tthhee  tteerrrriittoorryy  ooff  aa
bbeelllliiggeerreenntt,,  iitt  iiss  ooppttiioonnaall  iinn  ooccccuuppiieedd  tteerrrriittoorryy..
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WWhhaatt  ddooeess  iinntteerrnnmmeenntt  mmeeaann??    TThhee  IICCRRCC  ssttaatteess  tthhaatt  iitt  iiss  mmoorree
rreessttrriiccttiivvee  tthhaann  aassssiiggnneedd  rreessiiddeennccee  aanndd  ""iimmpplliieess  aann  oobblliiggaattiioonn
ttoo  lliivvee  iinn  aa  ccaammpp..""

SSeeppaarraattee  ffrroomm  PPWWss  aanndd  CCrriimmiinnaallss..    IInntteerrnneeeess  ""sshhaallll  bbee
aaccccoommmmooddaatteedd  sseeppaarraatteellyy  ffrroomm  pprriissoonneerrss  ooff  wwaarr  aanndd
ppeerrssoonnss  ddeepprriivveedd  ooff  lliibbeerrttyy  ffoorr  aannyy  ootthheerr  rreeaassoonn..””    GG..CC..  AArrtt..
8844..

GGrroouuppeedd  aass  FFaammiilliieess  WWhheenneevveerr  PPoossssiibbllee..    GG..CC..  AArrtt..  8822..

IInntteerrnnmmeenntt  CCaammppss  MMuusstt  bbee  MMaarrkkeedd  ((ttoo  pprrootteecctt  aaggaaiinnsstt  aattttaacckk))..  
GG..CC..  AArrtt..  8833..  

IInntteerrnnmmeenntt  mmaayy  bbee  vvoolluunnttaarryy..    WWhhaatt  iiss  VVoolluunnttaarryy  IInntteerrnnmmeenntt??  
TThhrreeee  rreeqquuiirreemmeennttss::

RReeqquueesstteedd  bbyy  iinntteerrnneeee..

RReeqquueesstt  mmaaddee  tthhrroouugghh  pprrootteeccttiinngg  ppoowweerrss  ((pprreevveennttss
ddeettaaiinniinngg  ppoowweerr  ffrroomm  aabbuussiinngg  rruulleess))..

MMuusstt  bbee  wwaarrrraanntteedd  bbyy  cciirrccuummssttaanncceess..

NNoo  GGrreeaatteerr  SStteepp  PPeerrmmiitttteedd..    EEvveenn  iiff  tthhee  ddeettaaiinniinngg  PPoowweerr  ffiinnddss  tthhaatt  nneeiitthheerr
iinntteerrnnmmeenntt  nnoorr  aassssiiggnneedd  rreessiiddeennccee  sseerrvveess  aass  aann  aaddeeqquuaattee  mmeeaassuurree  ooff
ccoonnttrrooll,,  iitt  mmaayy  nnoott  uussee  aannyy  mmeeaassuurree  ooff  ccoonnttrrooll  tthhaatt  iiss  mmoorree  sseevveerree..  
GG..CC..  AArrtt..  4411..

PPRROOTTEECCTTEEDD  PPEERRSSOONNSS  IINN  OOCCCCUUPPIIEEDD  TTEERRRRIITTOORRIIEESS..

DDEEFFIINNIITTIIOONNSS  &&  TTEERRMMSS..

IInnvvaassiioonn  ((FFMM  2277--1100,,  PPaarraa..  335522aa))..
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IInnvvaassiioonn  ccoonnttiinnuueess  ffoorr  aass  lloonngg  aass  rreessiissttaannccee  iiss  mmeett..    IIff  nnoo  rreessiissttaannccee
iiss  mmeett,,  tthhee  ssttaattee  ooff  iinnvvaassiioonn  ccoonnttiinnuueess  oonnllyy  uunnttiill  tthhee  iinnvvaaddeerr
ttaakkeess  ffiirrmm  ccoonnttrrooll  ooff  tthhee  aarreeaa,,  wwiitthh  aann  iinntteennttiioonn  ooff  hhoollddiinngg
iitt..    IInnvvaassiioonn  iiss  nnoott  nneecceessssaarriillyy  ooccccuuppaattiioonn,,  bbuutt  iinnvvaassiioonn
uussuuaallllyy  pprreecceeddeess  ooccccuuppaattiioonn..

IInnvvaassiioonn  mmaayy  bbee  eeiitthheerr  rreessiisstteedd  oorr  uunnrreessiisstteedd  ((sseeee  22dd  bbeellooww))..

OOccccuuppaattiioonn  ((FFMM  2277--1100,,  PPaarraa..  335511))..    TTeerrrriittoorryy  iiss  ooccccuuppiieedd  ""wwhheenn  iitt  iiss
aaccttuuaallllyy  ppllaacceedd  uunnddeerr  tthhee  aauutthhoorriittyy  ooff  tthhee  hhoossttiillee  aarrmmyy..""

OOccccuuppaattiioonn  ==  IInnvvaassiioonn  ++  FFiirrmm  CCoonnttrrooll  ((FFMM  2277--1100,,  PPaarraa..  335522aa))..

OOccccuuppaattiioonn  ddooeess  ""nnoott  iinncclluuddee  tteerrrriittoorryy  iinn  wwhhiicchh  aann  aarrmmeedd  ffoorrccee  iiss
llooccaatteedd  bbuutt  hhaass  nnoott  aassssuummeedd  ssuupprreemmee  aauutthhoorriittyy..""4411  

TThhee  IInnvvaassiioonn  eelleemmeenntt  iinn  OOOOTTWW..    IInn  rreecceenntt  OOOOTTWW,,  tthhee  UU..SS..  hhaass  eenntteerreedd
nnaattiioonnss  wwiitthhoouutt  rreessiissttaannccee4422,,  aasssseerrttiinngg  tthhaatt  nneeiitthheerr  iitt  nnoorr  iitt''ss
ccooaalliittiioonn  ppaarrttnneerrss  wweerree  ooccccuuppaannttss..    TThhee  aasssseerrttiioonn  iiss  uussuuaallllyy  bbaasseedd
uuppoonn  ""ppeerrmmiissssiivvee""  eennttrriieess  ((OOppeerraattiioonnss  UURRGGEENNTT  FFUURRYY,,  JJUUSSTT
CCAAUUSSEE,,  RREESSTTOORREE  DDEEMMOOCCRRAACCYY))  aanndd  tthhee  aarrgguummeenntt  tthhaatt  nnoo
iinnvvaassiioonn  eevveerr  ooccccuurrss..  

                    
        4411DDeepp''tt  ooff  tthhee  AArrmmyy,,  PPaammpphhlleett  2277--55,,  MMiilliittaarryy  GGoovveerrnnmmeenntt  aanndd
CCiivviill  AAffffaaiirrss,,  ppaarraa..  11bb  ((11994444))..    
        4422IInn  OOppeerraattiioonn  RREESSTTOORREE  DDEEMMOOCCRRAACCYY,,  tthhee  UU..SS..  eenntteerreedd  HHaaiittii  uunnddeerr
wwhhaatt  tthhee  DDeeppaarrttmmeenntt  ooff  SSttaattee  ddeessccrriibbeedd  aass  aa  ""ppeerrmmiissssiivvee
eennvviirroonnmmeenntt..""    TThhee  ooffffiicciiaall  UU..SS..  ppoossiittiioonn  iiss  tthhaatt  tthhiiss
""uunnrreessiisstteedd""  eennttrraannccee  ddiidd  nnoott  aammoouunntt  ttoo  aann  iinnvvaassiioonn..    HHoowweevveerr,,  aa
nnuummbbeerr  ooff  ccoommmmeennttaattoorrss  hhaavvee  cciitteedd  ccllaassssiiccaall  wwoorrkkss  oonn  ooccccuuppaattiioonn
aanndd  aarrgguueedd  ppeerrssuuaassiivveellyy  tthhaatt  tthhee  UU..SS..  iiss  aann  ooccccuuppaanntt..    
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RReessiisstteedd  vv..  UUnnrreessiisstteedd  IInnvvaassiioonn..    OOccccuuppaattiioonn  ""pprreessuuppppoosseess""  aa
hhoossttiillee  iinnvvaassiioonn,,  wwhhiicchh  mmaayy  bbee  eeiitthheerr  rreessiisstteedd  oorr  uunnrreessiisstteedd..
  RReecceenntt  OOOOTTWW  hhaavvee  ggeenneerraatteedd  sscceennaarriiooss  tthhaatt  hhaavvee
oobbssccuurreedd  tthhee  aapppplliiccaattiioonn  ooff  tthheessee  tteerrmmss..    FFoorr  eexxaammppllee,,  wwhhaatt
iiss  tthhee  ddiiffffeerreennccee  bbeettwweeeenn  aa  ""ccooeerrcceedd  oorr  ffoorrcceedd  eennttrraannccee  iinnttoo
aa  ppeerrmmiissssiivvee  eennvviirroonnmmeenntt""4433  aanndd  aann  uunnrreessiisstteedd  iinnvvaassiioonn??    IIff
tthheerree  iiss  nnoo  ddiiffffeerreennccee,,  tthheenn  tthhee  eenntteerriinngg  ffoorrccee  bbeeccoommeess  aann
ooccccuuppaanntt  uuppoonn  sseeiizziinngg  ffiirrmm  ccoonnttrrooll  ooff  ssoommee  ppaarrtt  ooff  tthhee
tteerrrriittoorryy..

EEvveenn  aassssuummiinngg  tthheessee  sscceennaarriiooss  aarree  ssyynnoonnoommoouuss,,  tthhee  ppoossttiioonn
tthhaatt  ssuucchh  ooppeerraattiioonnss  ddoo  nnoott  ffaallll  wwiitthhiinn  tthhee  ccaatteeggoorryy
ooff  IInntteerrnnaattiioonnaall  AArrmmeedd  CCoonnfflliicctt,,  aanndd  tthheerreeffoorree  ddoo
nnoott  ttrriiggggeerr  CCoommmmoonn  AArrttiiccllee  22,,  wwhhiicchh  hhaass  bbeeeenn
aasssseerrtteedd  bbyy  tthhee  UU..SS..  iinn  ppaasstt  ooppeerraattiioonnss,,  wwoouulldd  bbee
aannootthheerr  bbaassiiss  ffoorr  iinnaapppplliiccaabbiilliittyy  ooff  tthhee  GGCC  IIVV
ooccccuuppaattiioonn  rruulleess  ddoo  nnoott  aappppllyy

SSuubbjjuuggaattiioonn  ((FFMM  2277--1100,,  PPaarraa..  335533)).. WWhheerreeaass  OOccccuuppaattiioonn  iiss
tteemmppoorraarryy  oorr  pprroovviissiioonnaall  ccoonnttrrooll,,  ssuubbjjuuggaattiioonn  ((ccoonnqquueesstt))  iiss
ppeerrmmaanneenntt..    IItt  iiss  aa  ttrraannssffeerr  ooff  ssoovveerreeiiggnnttyy..

SSuubbjjuuggaattiioonn  ==  OOccccuuppaattiioonn  ++  PPeerrmmaanneenntt  CCoonnttrrooll

MMiilliittaarryy  GGoovveerrnnmmeenntt4444  ((FFMM  2277--1100,,  ppaarraass..  1122  &&  336622))..    WWhheenn  tthhee  ooccccuuppyyiinngg
ppoowweerr  eexxeerrcciisseess  ggoovveerrnnmmeennttaall  aauutthhoorriittyy  oovveerr  tthhee  ooccccuuppiieedd  tteerrrriittoorryy
((bbeeccaauussee  tthhee  lleeggiittiimmaattee  ggoovveerrnnmmeenntt  iiss  uunnaabbllee  ttoo  aaddmmiinniisstteerr  tthhee
ggoovveerrnnmmeenntt))..

                    
        4433AA  nnuummbbeerr  ooff  nnoottaabbllee  mmeemmbbeerrss  ooff  tthhee  CClliinnttoonn  AAddmmiinniissttrraattiioonn
hhaavvee  ccaatteeggoorriizzeedd  tthhee  UU..SS..  pprreesseennccee  iinn  HHaaiittii  hhaass  ""ooccccuuppaattiioonn..""  
SSppeecciiaall  AAddvviissoorr  ttoo  tthhee  PPrreessiiddeenntt  oonn  HHaaiittii  LLaawwrreennccee  AA..  PPeezzzzuulllloo
ssttaatteess  ""ttoo  tthhiiss  ddaattee  AArriissttiiddee  iiss  nnoott  rruunnnniinngg  tthhee  nnaattiioonn;;  tthhee  UU..SS..
iiss  iinn  eeffffeeccttiivvee  ccoonnttrrooll  ooff  tthhee  nnaattiioonn..    NNoott  aa  ssiinnggllee  mmiinniissttrryy  iinn
HHaaiittii  nnooww  ooppeerraatteess..    WWee  aarree  aann  aarrmmyy  ooff  ooccccuuppaattiioonn..""    TTeelleepphhoonnee
iinntteerrvviieeww  wwiitthh  FFoorrmmeerr  AAmmbbaassssaaddoorr  LLaawwrreennccee  AA..  PPeezzzzuulllloo,,  rreecceenntt
SSppeecciiaall  AAddvviissoorr  ttoo  tthhee  PPrreessiiddeenntt  oonn  HHaaiittii  ((DDeecc..  1155,,  11999944))..
        4444SSeeee  vvoonn  GGllaahhnn,,  SSuupprraa  nnoottee  55,,  aatt  777700..    TThhee  DDeeppaarrttmmeenntt  ooff  tthhee
AArrmmyy  aannnnoouunncceedd  oonn  JJuunnee  99,,  11995599,,  tthhaatt  iitt  hhaadd  aauutthhoorriizzeedd  tthhee
ddeelleettiioonn  ooff  tthhee  tteerrmm  ""mmiilliittaarryy  ggoovveerrnnmmeenntt..""    TThhee  tteerrmm  ""cciivviill
aaffffaaiirrss""  wwaass  ooffffeerreedd  ((aanndd  hhaass  bbeeeenn  uusseedd  eexxcclluussiivveellyy  ssiinnccee))  iinn  iittss
sstteeaadd..
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CCiivviill  AAffffaaiirrss  AAddmmiinniissttrraattiioonn  ((FFMM  2277--1100,,  PPaarraa..  335544))..

MMaarrttiiaall  LLaaww  ((FFMM  2277--1100,,  PPaarraa..  1122))..    UUnnlliikkee  MMiilliittaarryy  GGoovveerrnnmmeenntt,,  MMaarrttiiaall
LLaaww  iiss  oonnllyy  aapppplliieedd  ddoommeessttiiccaallllyy,,  aanndd  nnoott  oonn  tthhee  ssooiill  ooff  aa  ffoorrmmaallllyy
bbeelllliiggeerreenntt  ssttaattee..

CCOOMMMMEENNCCEEMMEENNTT  OOFF  OOCCCCUUPPAATTIIOONN..

PPrrooccllaammaattiioonn  ooff  OOccccuuppaattiioonn  ((FFMM  2277--1100,,  ppaarraa..  335577))..    GGeenneerraall  EEiisseennhhoowweerr
iissssuueedd  aa  ppoowweerrffuull  pprrooccllaammaattiioonn..    IIss  tthhiiss  rreeqquuiirreedd??    NNOO..  SShhoouulldd  wwee
ddoo  iitt??  

WWiitthhoouutt  ssuucchh  aa  pprroocclloommaattiioonn,,  ccoommmmeenncceemmeenntt  iiss  aa  QQuueessttiioonn  ooff  FFaacctt  ((FFMM
2277--1100,,  PPaarraass..  335555  &&  335566))  ((HH..RR..  AArrtt..  4422))..  

EElleemmeennttss::

IInnvvaaddeerr  hhaass  rreennddeerreedd  tthhee  iinnvvaaddeedd  ggoovveerrnnmmeenntt  iinnccaappaabbllee  ooff
eexxeerrcciissiinngg  iittss  aauutthhoorriittyy..

IInnvvaaddeerr  hhaass  ssuubbssttiittuutteedd  iittss  oowwnn  aauutthhoorriittyy..

MMuusstt  bbee  AAccttuuaall  &&  EEffffeeccttiivvee..

OOrrggaanniizzeedd  rreessiissttaannccee  hhaass  bbeeeenn  oovveerrccoommee..

IInnvvaaddeerr  hhaass  ttaakkeenn  mmeeaassuurreess  ttoo  eessttaabblliisshh  aauutthhoorriittyy..

TThhee  eexxiisstteennccee  ooff  rreessiissttaannccee  ggrroouuppss  ddooeess  nnoott  rreennddeerr  tthhee
ooccccuuppaattiioonn  iinneeffffeeccttiivvee..

TThhee  eexxiisstteennccee  ooff  aa  ffoorrtt  oorr  ddeeffeennddeedd  ppllaaccee  ddooeess  nnoott    rreennddeerr
tthhee  ooccccuuppaattiioonn  ooff  tthhee  rreemmaaiinniinngg  tteerrrriittoorryy    
iinneeffffeeccttiivvee..
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TTEERRMMIINNAATTIIOONN  OOFF  OOCCCCUUPPAATTIIOONN  ((FFMM  2277--1100,,  PPaarraass..  335533,,  336600,,  &&  336611))
((GG..CC..  AArrtt..  66))..

UUppoonn  ssuubbjjuuggaattiioonn..

DDiissppllaacceemmeenntt  ooff  tthhee  ooccccuuppyyiinngg  ppoowweerr..

GGeenneevvaa  IIVV  aapppplliieess  wwiitthhiinn  ooccccuuppiieedd  tteerrrriittoorriieess  uunnttiill  oonnee  yyeeaarr  aafftteerr  tthhee  cclloossee
ooff  mmiilliittaarryy  ooppeerraattiioonnss  oorr  ffoorr  tthhee  dduurraattiioonn  ooff  tthhee  ooccccuuppaattiioonn  ((aass  ttoo
ooccccuuppyyiinngg  ppoowweerrss)),,  wwhhiicchheevveerr  iiss  lloonnggeerr..

SSTTAATTUUSS  OOFF  TTHHEE  OOCCCCUUPPIIEEDD  TTEERRRRIITTOORRYY..

SSoovveerreeiiggnnttyy..    DDooeess  nnoott  ppaassss  ttoo  ooccccuuppyyiinngg  ppoowweerr..

WWhhaatt  LLaaww  iiss  AApppplliieedd??  

TThhrreeee  SSyysstteemmss  ooff  LLaaww  AAppppllyy!!

IInnddiiggeennoouuss  LLaaww  ((ttoo  tthhee  eexxtteenntt  tthhaatt  iitt  hhaass  nnoott  bbeeeenn
ssuussppeennddeedd  bbyy  tthhee  ooccccuuppyyiinngg  ppoowweerr))..

TThhee  LLaaww  ooff  tthhee  OOccccuuppyyiinngg  PPoowweerr  ((iittss  ddeeccrreeeess,,  oorrddeerrss,,
lleeggiissllaattiioonn,,  aanndd  pprrooccllaammaattiioonnss,,  eettcc..))..

CCoonnvveennttiioonnaall  aanndd  CCuussttoommaarryy  IInntteerrnnaattiioonnaall  LLaaww..

SSuussppeennssiioonn  ooff  IInnddiiggeennoouuss  LLaawwss..    TThhee  llooccaall  llaaww  ((cciivviill  &&  ppeennaall))  ooff
tthhee  ooccccuuppiieedd  tteerrrriittoorryy  ""sshhaallll  rreemmaaiinn  iinn  ffoorrccee,,""  eexxcceepptt  iinn
ccaasseess  wwhheerree  ssuucchh  llaawwss  ""ccoonnssttiittuuttee  aa  tthhrreeaatt""  ttoo  tthhee  ooccccuuppyyiinngg
ppoowweerr''ss  sseeccuurriittyy..    GG..CC..  AArrtt..  6644..

SSoouurrcceess  ooff  HHoosstt  NNaattiioonn  LLaaww..  

TThhee  HHoosstt  NNaattiioonn  CCoonnssttiittuuttiioonn..
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TThhee  HHoosstt  NNaattiioonn  PPeennaall  CCooddee  ((aanndd  PPrroocceedduurraall
RRuulleess))..

SSppeecciiaall  ccooddeess  tthhaatt  ddeeaall  wwiitthh::

ddeepprriivvaattiioonn  ooff  lliibbeerrttyy  ((ddeettaaiinneeee  llaaww))

ddeepprriivvaattiioonn  ooff  pprrooppeerrttyy..

DDuuttyy  ooff  OObbeeddiieennccee..    IInnhhaabbiittaannttss  oowwee  aa  dduuttyy
ooff  oobbeeddiieennccee  ttoo  tthhee  ooccccuuppaanntt..  
HHoowweevveerr,,  tthhiiss  oobblliiggaattiioonn  ddooeess  nnoott
rreeqquuiirree  tthhaatt  aa  mmeemmbbeerr  ooff  tthhee  llooccaall
ppooppuullaattiioonn  aacctt  iinn  aa  mmaannnneerr  aaiimmeedd  ttoo
iinnjjuurree  hhiiss  ddiissppllaacceedd  ggoovveerrnnmmeenntt..

DDuuttyy  ttoo  PPrrootteecctt..    TThhee  ooccccuuppaanntt  mmuusstt  pprrootteecctt
tthhee  iinnhhaabbiittaannttss  ooff  ooccccuuppiieedd  tteerrrriittoorryy
aanndd  tthheeiirr  ppeerrssoonnaall  rriigghhttss..    HH..RR..    AArrtt..
4466,,  GG..CC..  AArrtt..  2277,,  aanndd  PPRR--II  AArrttss..  7722--
7777..  

OOtthheerr  HHaagguuee  CCoonnvveennttiioonn  DDuuttiieess::

DDuuttyy  ttoo  eennssuurree  ppuubblliicc  ssaaffeettyy..    HH..RR..  AArrtt..  4433..

NNoo  ccooeerrcciioonn  ooff  iinnffoorrmmaattiioonn..    HH..RR..  AArrtt..  4444..

NNoo  ffoorrcciinngg  iinnhhaabbiittaannttss  ttoo  sswweeaarr  aann  ooaatthh  ooff  aalllleeggiiaannccee..    HH..RR..  AArrtt..  4455..

FFaammiillyy  hhoonnoorr,,  pprrooppeerrttyy  rriigghhttss,,  aanndd  rreelliiggiioouuss  ffrreeeeddoomm  mmuusstt  bbee
rreessppeecctteedd..    HH..RR..  AArrtt..  4466..

NNoo  ppiillllaaggiinngg..    HH..RR..  AArrtt..  4477..
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NNoo  ggeenneerraall  ppuunniisshhmmeenntt  ffoorr  aaccttss  ooff  aann  iinnddiivviidduuaall,,  ssuubbggrroouupp,,  oorr
ggrroouupp..    HH..RR..  AArrtt..  5500..

NNoo  ccoonnttrriibbuuttiioonnss  ((ccoolllleeccttiioonn  ooff  mmoonneeyy)),,  eexxcceepptt::

wwiitthh  ccoommmmaannddeerr--iinn--cchhiieeff''ss  wwrriitttteenn  oorrddeerr,,  aanndd

aafftteerr  pprroovviiddiinngg  aa  rreecceeiipptt..

HH..RR..  AArrtt..  5511..

FFuunnccttiioonnss  ooff  LLooccaall  GGoovveerrnnmmeenntt..

IItt  mmiigghhtt  bbee  ssmmaarrtt  ttoo  aallllooww  llooccaall  ggoovveerrnnmmeenntt  ttoo  ppeerrffoorrmm  mmaannyy  ooff  iittss
nnoorrmmaall  ffuunnccttiioonnss..

LLooccaall  ooffffiicciiaallss  ((oorr  aannyy  ootthheerr  iinnhhaabbiittaanntt))  mmaayy  nnoott  bbee  ffoorrcceedd  ttoo  sswweeaarr
aann  ooaatthh  ooff  aalllleeggiiaannccee  ttoo  hhoossttiillee  ppoowweerr..    HH..RR..  AArrtt..  4455..

LLooccaall  ooffffiicciiaallss  mmaayy  nnoott  bbee  ppuunniisshheedd  iiff  tthheeyy  aabbssttaaiinn  ffrroomm  ffuullffiilllliinngg
tthheeiirr  ffuunnccttiioonnss  ffoorr  rreeaassoonnss  ooff  ccoonnsscciieennccee..    GG..CC..  AArrtt..  5544..

LLooccaall  ooffffiicciiaallss  sshhoouulldd  bbee  ppaaiidd  ffrroomm  tthhee  rreevveennuueess  ooff  tthhee  llooccaall
tteerrrriittoorryy..  FFMM  2277--1100,,  PPaarraa..  442244..  

LLooccaall  ooffffiicciiaallss  mmaayy  bbee  rreemmoovveedd  ffrroomm  tthheeiirr  ppoossttss..    GG..CC..  AArrtt..  5544..

CCoonnttrriibbuuttiioonnss  aanndd  TTaaxxeess  LLeevviieedd  bbyy  tthhee  OOccccuuppaanntt..

NNeeiitthheerr  ttaaxxeess  nnoorr  ccoonnttrriibbuuttiioonnss  wwiillll  bbee  ccoolllleecctteedd  ttoo  eennrriicchh  tthhee
ooccccuuppyyiinngg  ppoowweerr..

MMoonneeyy  mmuusstt  bbee  ccoolllleecctteedd  ffoorr  tthhee  bbeenneeffiitt  ooff  tthhee  ooccccuuppiieedd  ssttaattee  ((ccoosstt
ooff  aaddmmiinniissttrraattiioonn))..
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AAss  mmuucchh  aass  ppoossssiibbllee,,  tthhee  eexxiissttiinngg  rruulleess  ooff  aasssseessssmmeenntt  sshhoouulldd  bbee
uusseedd..

NNoo  nneeww  ttaaxxeess,,  uunnlleessss  rreeqquuiirreedd  bbyy  ccoonnssiiddeerraattiioonnss  ooff  ppuubblliicc
ssaaffeettyy//oorrddeerr..

CCoonnttrriibbuuttiioonnss  ((mmoonneeyy  tthhaatt  ggooeess  ddiirreeccttllyy  iinnttoo  ooccccuuppaanntt''ss  hhaannddss  ttoo
ooffffsseett  iittss  eexxppeennsseess  iinn  aaddmmiinniisstteerriinngg  tthhee  ooccccuuppaattiioonn
ggoovveerrnnmmeenntt))  ccaann  oonnllyy  bbee  oorrddeerreedd  bbyy  CCoommmmaannddeerr--iinn--CChhiieeff
((mmuusstt  bbee  iinn  wwrriittiinngg))..

OOccccuuppaattiioonn  CCoouurrttss..    TThhee  ooccccuuppyyiinngg  ppoowweerr  mmaayy  ccoonnssttiittuuttee  mmiilliittaarryy  ccoouurrttss
((nnoonnppoolliittiiccaall))  ttoo  ttrryy  aaccccuusseedd  cciittiizzeennss  ooff  aann  ooccccuuppiieedd  tteerrrriittoorryy..  
LLiimmiittaattiioonnss::

TThhee  ccoouurrttss  mmuusstt  ssiitt  iinn  tthhee  ooccccuuppiieedd  tteerrrriittoorryy..

PPrroosseeccuuttiioonn  mmuusstt  bbee  bbaasseedd  uuppoonn  llaawwss  tthhaatt  hhaavvee  bbeeeenn  ""ppuubblliisshheedd  ((iinn
wwrriittiinngg))  aanndd  bbrroouugghhtt  ttoo  tthhee  aatttteennttiioonn  ooff  tthhee  iinnhhaabbiittaannttss..""

TThhee  llaawwss  mmuusstt  bbee  ppuubblliisshheedd  iinn  tthhee  nnaattiivvee  llaanngguuaaggee..

NNoo  eexx  ppoosstt  ffaaccttoo  pprroosseeccuuttiioonnss..

NNoo  sseenntteennccee  pprroonnoouunncceedd  eexxcceepptt  aafftteerr  aa  ""rreegguullaarr""  ttrriiaall..

NNoo  pprroosseeccuuttiioonn  bbaasseedd  uuppoonn  ooffffeennsseess  tthhaatt  ooccccuurrrreedd  bbeeffoorree
ooccccuuppaattiioonn  ((eexxcceepptt  ffoorr  vviioollaattiioonnss  ooff  tthhee  llaawwss  ooff  wwaarr))..

AAccccuusseedd  ppeerrssoonnss  hhaavvee  rriigghhtt  ttoo  pprreesseenntt  aa  ddeeffeennssee  aanndd  ccaallll  wwiittnneesssseess..
  GG..CC..  AArrtt..  7722..

RRiigghhtt  ttoo  aa  qquuaalliiffiieedd  ""aaddvvooccaattee  oorr  ccoouunnsseell  ooff  tthheeiirr  cchhooiiccee..""  UUssuuaallllyy
pprroovviiddeedd  bbyy  PPrrootteeccttiinngg  PPoowweerr,,  bbuutt  iiff  nnoott  tthhee  OOccccuuppyyiinngg
PPoowweerr  mmuusstt,,  wwiitthh  tthhee  ccoonnsseenntt  ooff  tthhee  aaccccuusseedd,,  ssuuppppllyy
ccoouunnsseell..    GG..CC..  AArrtt..  7722..
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RRiigghhtt  ooff  AAppppeeaall..    GG..CC..  AArrtt..  7733..

PPrrootteeccttiinngg  PPoowweerr  sshhaallll  hhaavvee  tthhee  rriigghhtt  ttoo  AAtttteenndd  tthhee  TTrriiaall  ((mmuusstt  bbee
nnoottiiffiieedd  ooff  ttrriiaall  ddaattee))..

LLiimmiittaattiioonn  oonn  UUssee  ooff  CCaappiittaall  PPuunniisshhmmeenntt..

SSiixx  mmoonntthh  ddeellaayy  ((bbeettwweeeenn  rreecceeiipptt  ooff  nnoottiiffiiccaattiioonn  ooff
jjuuddggeemmeenntt  bbyy  PPrrootteeccttiinngg  PPoowweerr  aanndd  eexxeeccuuttiioonn))..

RRiigghhtt  ttoo  ppeettiittiioonn  ffoorr  ppaarrddoonn  oorr  rreepprriieevvee..  

FFMM  2277--1100,,  PPaarraass..  443333--444455      

IInnvviioollaabbiilliittyy  ooff  RRiigghhttss..    TThhee  ooccccuuppyyiinngg  ppoowweerr  ddooeess  nnoott  hhaavvee  tthhee  aauutthhoorriittyy  ttoo
ddeepprriivvee  pprrootteecctteedd  ppeerrssoonnss  ooff  aannyy  rriigghhttss  ddeerriivveedd  ffrroomm  GGeenneevvaa  IIVV  aass  aa  rreessuulltt
ooff  ooccccuuppaattiioonn..    TThhiiss  rruullee  rreemmaaiinnss  ffiirrmm  ddeessppiittee::

AAggrreeeemmeennttss  bbeettwweeeenn  tthhee  ooccccuuppiieedd  ggoovveerrnnmmeenntt  aanndd  tthhee  ooccccuuppyyiinngg  ppoowweerr..

AAnnyy  aannnneexxaattiioonn  ((iilllleeggaall  aannyywwaayy))..4455

AAnnyy  cchhaannggee  iinn  tthhee  ggoovveerrnnmmeenntt  ((ppeerrssoonnss  ccaannnnoott  bbee  ddeepprriivveedd  ooff  rriigghhttss  bbyy  aann
ooccccuuppyyiinngg  ppoowweerr  tthhaatt  cchhaannggeess  tthhaatt  nnaattiioonn''ss  llaawwss  oorr  ccoonnssttiittuuttiioonn))..

IImmmmuunniittyy  ooff  OOccccuuppaattiioonn  PPeerrssoonnnneell  FFrroomm  LLooccaall  LLaaww..    MMiilliittaarryy  aanndd  cciivviilliiaann
ppeerrssoonnnneell  ooff  ooccccuuppyyiinngg  ffoorrccee  aarree  nnoott  ssuubbjjeecctt  ttoo  llooccaall  llaaww  oorr  jjuurriissddiiccttiioonn  ooff
llooccaall  ccoouurrttss..

                    
        4455DDuurriinngg  ooccccuuppaattiioonn  tthhee  ooccccuuppiieerr  ddooeess  nnoott  ssuucccceeeedd  ttoo  aannyy  ooff  tthhee
rriigghhttss  ooff  ssoovveerreeiiggnnttyy  ooff  tthhee  ooccccuuppiieedd  ssttaattee..    TThhee  ooccccuuppiieedd  ssttaattee
iiss  nnoott  ddeepprriivveedd  ooff  iittss  ssttaatteehhoooodd,,  oonnllyy  iittss  aabbiilliittyy  ttoo  eexxeerrcciissee
tthhee  rriigghhttss  ooff  ssttaatteehhoooodd..    AAnnnneexxaattiioonn  iiss  ddiiffffeerreenntt..    AAnn  aannnneexxeedd
nnaattiioonn  lloosseess  iittss  iiddeennttiittyy  aanndd  tthhee  aannnneexxiinngg  ppoowweerr  ssuucccceeeeddss  ttoo  aallll
ooff  tthhee  rriigghhttss  ooff  tthhee  eexxttiinncctt  ssttaattee..    HHoowweevveerr,,  aannnneexxaattiioonn  ccaannnnoott
ooccccuurr  wwhhiillee  hhoossttiilliittiieess  ccoonnttiinnuuee..    AA  ddeecciissiioonn  oonn  tthhiiss  ppooiinntt  mmuusstt
bbee  rreeaacchheedd  iinn  aa  ppeeaaccee  ttrreeaattyy..    SSeeee  PPiicctteett,,  ssuupprraa  nnoottee  1133,,  aatt  227755..
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RREESSTTRRIICCTTIIOONNSS  OONN  NNAATTIIVVEE  PPOOPPUULLAATTIIOONN..

GGeenneerraallllyy..    MMaannyy  aaccttiivviittiieess  mmaayy  bbee  rreegguullaatteedd  oorr  ffoorrbbiiddddeenn  bbyy  tthhee  ooccccuuppaanntt,,
eevveenn  iiff  tthhee  aaccttss  ddoo  nnoott  vviioollaattee  llaawwss  ooff  wwaarr..

NNeewwssppaappeerrss  aanndd  OOtthheerr  MMeeddiiaa..    MMaayy  bbee  sshhuutt  ddoowwnn  oorr  sseevveerreellyy  rreessttrriicctteedd..

PPuubblliicc  MMeeeettiinnggss..    MMaayy  bbee  rreessttrriicctteedd  oorr  ffoorrbbiiddddeenn..

TTrraavveell..    MMaayy  bbee  rreessttrriicctteedd  oorr  ffoorrbbiiddddeenn  ((eexxcceeppttiioonnss  ffoorr  rreelliiggiioouuss  mmiinniisstteerrss
&&  mmeeddiiccaall  ppeerrssoonnnneell))..

VVoottiinngg  PPrriivviilleeggeess..    MMaayy  bbee  ssuussppeennddeedd..

NNaattiioonnaall  SSyymmbboollss  ((ffllaagg,,  ssoonngg))..    MMaayy  bbee  ffoorrbbiiddddeenn..    AARR  119900--5577,,  ppaarraa  22--1100..

DDEEPPRRIIVVAATTIIOONN  OOFF  LLIIBBEERRTTYY..

FFoouurr  ttyyppeess  ooff  ddeepprriivvaattiioonn  ((sseeee  ggeenneerraallllyy  RRiigghhttss  ooff  PPrrootteecctteedd  PPeerrssoonnss,,  tthhiiss
oouuttlliinnee  pppp..  2244--2277))::

ddeettaaiinnmmeenntt;;

IInntteerrnnmmeenntt;;

AAssssiiggnneedd  rreessiiddeennccee;;

SSiimmppllee  iimmpprriissoonnmmeenntt  ((rreeffeerrrreedd  ttoo  aass  ccoonnffiinneemmeenntt  iinn  AARR  119900--5577))..4466  
GG..CC..  AArrttss..  6688--7711::

                    
        4466TThhee  ddiissttiinnccttiioonn  bbeettwweeeenn  ccoonnffiinneemmeenntt  aanndd  iinntteerrnnmmeenntt  iiss  tthhaatt
tthhoossee  ccoonnffiinneedd  aarree  ggeenneerraallllyy  lliimmiitteedd  ttoo  aa  jjaaiill  cceellll  ((""CCII  ccaammpp
ssttoocckkaaddee"")),,  wwhhiillee  iinntteerrnneeeess  rreemmaaiinn  ffrreeee  ttoo  rrooaamm  wwiitthhiinn  tthhee
ccoonnffiinneess  ooff  aa  iinntteerrnneeee  ccaammpp..    AARR  119900--5577,,  ppaarraa..  22--1122..



10 - 92

iinncclluuddeess  pprree//ppoosstt--ttrriiaall  iinnccaarrcceerraattiioonn..

pprreettrriiaall  ccoonnffiinneemmeenntt  mmuusstt  bbee  ddeedduucctteedd  ffrroomm  aannyy  ppoosstt--ttrriiaall
ppeerriioodd  ooff  ccoonnffiinneemmeenntt..

aa  sseenntteennccee  ooff  ttoo  iimmpprriissoonnmmeenntt  mmaayy  bbee  ccoonnvveerrtteedd  ttoo  aa  ppeerriioodd
ooff  iinntteerrnnmmeenntt..

TTRREEAATTMMEENNTT  OOFF  PPRROOPPEERRTTYY..4477

GGeenneerraall  RRuullee::    TThhee  ooccccuuppyyiinngg  ppoowweerr  ccaannnnoott  ddeessttrrooyy  ""rreeaall  oorr  ppeerrssoonnaall
pprrooppeerrttyy......,,  eexxcceepptt  wwhheerree  ssuucchh  ddeessttrruuccttiioonn  iiss  rreennddeerreedd  aabbssoolluutteellyy
nneecceessssaarryy""..    GG..CC..  AArrtt..  5533..

PPiillllaaggee..    DDeeffiinneedd  aass  tthhee  ""tthhee  aacctt  ooff  ttaakkiinngg  pprrooppeerrttyy  oorr  mmoonneeyy  bbyy  vviioolleennccee..""  
AAllssoo  rreeffeerrrreedd  ttoo  aass  pplluunnddeerriinngg,,  rraavvaaggiinngg,,  oorr  lloooottiinngg..""    GG..CC..  AArrtt..  3333..

FFoorrbbiiddddeenn  iinn  aallll  cciirrccuummssttaanncceess  ((oonnee  ooff  tthhee  ggeenneerraall  pprroovviissiioonn
pprrootteeccttiioonnss  ooff  SSeeccttiioonn  II))..

PPuunniisshhaabbllee  aass  aa  wwaarr  ccrriimmee  oorr  aass  aa  vviioollaattiioonn  tthhee  UUCCMMJJ..

TThhee  pprrooppeerrttyy  ooff  aa  pprrootteecctteedd  ppeerrssoonn  mmaayy  nnoott  bbee  tthhee  oobbjjeecctt  ooff  aa  rreepprriissaall..  
GG..CC..  AArrtt..  3333..

CCoonnttrrooll  ooff  PPrrooppeerrttyy..    TThhee  pprrooppeerrttyy  wwiitthhiinn  aann  ooccccuuppiieedd  tteerrrriittoorryy  mmaayy  bbee
ccoonnttrroolllleedd  bbyy  tthhee  ooccccuuppyyiinngg  ppoowweerr  ttoo  tthhee  eexxtteenntt::

NNeecceessssaarryy  ttoo  pprreevveenntt  iittss  uussee  bbyy  hhoossttiillee  ffoorrcceess;;  oorr..  

TToo  pprreevveenntt  aannyy  uussee  wwhhiicchh  iiss  hhaarrmmffuull  ttoo  tthhee  ooccccuuppyyiinngg  ppoowweerr..

NNOOTTEE::    AAss  ssoooonn  aass  tthhee  tthhrreeaatt  ssuubbssiiddeess,,
                    
        4477SSeeee  NNiinnee  CCoommmmaannddmmeennttss  ooff  PPrrooppeerrttyy  UUssee  pprriinntteedd  uunnddeerr  tthhee  HHaagguuee
RReegguullaattiioonnss  sseeccttiioonn  ooff  tthhiiss  oouuttlliinnee..
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pprriivvaattee  pprrooppeerrttyy  mmuusstt  bbee  rreettuurrnneedd..

                                            FFMM  2277--1100,,  PPaarraa..  339999..

WWhhaatt  HHaappppeennss  ttoo  tthhee  PPrrooppeerrttyy  ooff  IInntteerrnneeeess  ((oorr  tthhoossee  iinn  ""aassssiiggnneedd  rreessiiddeenncceess""))??

TThhee  ooccccuuppyyiinngg  ppoowweerr  mmuusstt  sseeiizzee  ccoonnttrrooll..

OOnnccee  tthhee  rriigghhttffuull  oowwnneerr  iiss  ffrreeee  ttoo  rreessuummee  ccoonnttrrooll  ooff  tthhee  pprrooppeerrttyy,,  iitt  mmuusstt
bbee  rreettuurrnneedd  ttoo  tthheemm..  

FFMM  2277--1100,,  PPaarraa..  339999..

SSeeiizzuurree..    TThhee  tteemmppoorraarryy  ttaakkiinngg  ooff  pprrooppeerrttyy,,  wwiitthh  oorr  wwiitthhoouutt  tthhee  aauutthhoorriizzaattiioonn  ooff
tthhee  llooccaall  ccoommmmaannddeerr..

SSttaattee  PPrrooppeerrttyy..

RReeaall  PPrrooppeerrttyy  ooff  DDiirreecctt  MMiilliittaarryy  UUssee  ((aarrsseennaallss,,  ffoorrttss,,  rraaiillwwaayyss,,
bbrriiddggeess,,  aaiirrffiieellddss))..4488

RReeaall  PPrrooppeerrttyy  NNoott  ooff  aa  DDiirreecctt  MMiilliittaarryy  UUssee  mmaayy  nnoott  bbee  sseeiizzeedd  ((bbuutt
ooccccuuppaanntt  mmaayy  aaddmmiinniisstteerr  ssuucchh  pprrooppeerrttyy))  aanndd  mmuusstt  bbee
ssaaffeegguuaarrddeedd  ((ppuubblliicc  bbuuiillddiinnggss,,  rreeaall  eessttaattee,,  ffoorreessttss))..

OOccccuuppyyiinngg  ppoowweerr  ccaann  sseeiizzee  aallll  ((SSTTAATTEE  OOWWNNEEDD))  ccaasshh,,  ffuunnddss,,  aanndd
mmoovvaabbllee  pprrooppeerrttyy,,  wwhhiicchh  iiss  ccaappaabbllee  ooff  mmiilliittaarryy  uussee..

MMoovvaabbllee  PPrrooppeerrttyy  iiss  ggiivveenn  aa  lliibbeerraall  mmeeaanniinngg  aanndd  iinncclluuddeess  aa  vveerryy
wwiiddee  ccllaassss  ooff  pprrooppeerrttyy..

                    
        4488PPrrooppeerrttyy  tthhaatt  ccaann  eeaassiillyy  bbee  ppuutt  ttoo  aa  mmiilliittaarryy  uussee  iiss  tthhee
ccaatteeggoorryy  ooff  pprrooppeerrttyy  tthhaatt  iiss  mmoosstt  lliikkeellyy  ttoo  bbee  lleeggiittiimmaatteellyy
ddeessttrrooyyeedd,,  iinntteennttiioonnaallllyy  ddaammaaggeedd,,  oorr  uusseedd  uunnddeerr  GGeenneevvaa  IIVV,,
AArrttiiccllee  5533..    TThhiiss  rreemmaaiinnss  ttrruuee  wwhheetthheerr  tthhee  pprrooppeerrttyy  iiss  pprriivvaattee  oorr
ssttaattee  oowwnneedd..
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FFMM  2277--1100..  PPaarraass..  440022--440055..

PPrriivvaattee  PPrrooppeerrttyy..

PPeerrmmiitttteedd  iiff  tthhee  pprrooppeerrttyy  hhaass  aa  DDIIRREECCTT  MMIILLIITTAARRYY  UUSSEE..

AA  rreecceeiipptt  mmuusstt  bbee  ggiivveenn,,  ssoo  tthhaatt  rreessttoorraattiioonn  aanndd  ccoommppeennssaattiioonn  ccaann
bbee  mmaaddee..

CCoonnffiissccaattiioonn..

DDeeffiinneedd..    PPeerrmmaanneenntt  ttaakkiinngg..    DDiiffffeerrss  ffrroomm  sseeiizzuurree,,  wwhhiicchh  iiss
tteemmppoorraarryy..

SSttaattee  OOwwnneedd  PPrrooppeerrttyy..    SSttaattee  pprrooppeerrttyy  sseeiizzeedd  oorr  ccaappttuurreedd  bbeeccoommeess
tthhee  pprrooppeerrttyy  ooff  tthhee  ccaappttuurriinngg  nnaattiioonn  ((ttiittllee  ppaasssseess))..  

PPrriivvaattee  PPrrooppeerrttyy..    CCaannnnoott  bbee  ccoonnffiissccaatteedd..    IInn  aaddddiittiioonn,,  tthhrreeaattss,,
iinnttiimmiiddaattiioonn,,  oorr  pprreessssuurree  ccaannnnoott  bbee  uusseedd  ttoo  cciirrccuummvveenntt  tthhiiss
rruullee..

FFMM  2277--1100,,  PPaarraass..  339966  &&  440066..    HH..RR..  AArrtt..  4466,,  PPaarraa..  22..

RReeqquuiissiittiioonnss    ((FFMM  2277--1100,,  PPaarraass..  441122--441177))..

DDeeffiinneedd..    TThhee  uussee  ooff  sseerrvviicceess  aanndd  pprrooppeerrttyy,,  bbyy  tthhee  oorrddeerr  ooff  tthhee  llooccaall
ccoommmmaannddeerr,,  ffoorr  tthhee  nneeeeddss  ooff  tthhee  hhoossttiillee  oorr  ooccccuuppaattiioonn  aarrmmyy..

PPrroocceedduurree..

MMuusstt  bbee  iinn  pprrooppoorrttiioonn  ttoo  aavvaaiillaabbllee  rreessoouurrcceess..
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MMuusstt  nnoott  rreeqquuiirree  ppooppuullaattiioonn  ttoo  ppaarrttiicciippaattee  iinn  ooppeerraattiioonnss  aaggaaiinnsstt
tthheeiirr  nnaattiioonn..4499

MMaayy  oonnllyy  bbee  oorrddeerreedd  bbyy  llooccaall  ccoommmmaannddeerr..

MMuusstt,,  ttoo  tthhee  ggrreeaatteesstt  eexxtteenntt  ppoossssiibbllee,,  bbee  ppaaiidd  ffoorr  iinn  ccaasshh..    IIff  ccaasshh  iiss
nnoott  aavvaaiillaabbllee  aa  rreecceeiipptt  mmuusstt  bbee  ggiivveenn,,  wwiitthh  ppaayymmeenntt  mmaaddee  aass
ssoooonn  aass  ppoossssiibbllee..

UUssee  ooff  FFoorrccee..    MMiinniimmuumm  aammoouunntt  rreeqquuiirreedd  ttoo  sseeccuurree  nneeeeddeedd  sseerrvviicceess
oorr  iitteemmss..

WWhhaatt  MMaayy  bbee  RReeqquuiissiittiioonneedd??  

PPrraaccttiiccaallllyy  eevveerryytthhiinngg  ((ffuueell,,  ffoooodd,,  llooddggiinngg,,  mmaatteerriiaallss,,  ttoooollss,,
vveehhiicclleess))..

LLiimmiittaattiioonn..    FFoooodd  aanndd  mmeeddiiccaall  ssuupppplliieess  oonnllyy  iiff  cciivviilliiaann  ppooppuullaattiioonn
ddooeess  nnoott  nneeeedd  tthhee  iitteemmss  ttaakkeenn..    GG..CC..  AArrtt..  5555..

CCOONNCCLLUUSSIIOONN..

TThhee  FFoouurrtthh  CCoonnvveennttiioonn  iiss  aa  sseerriieess  ooff  ddeettaaiilleedd  rruulleess..    TThheerree  iiss  nnoo  ssuubbssttiittuuttee  ffoorr  ddiiggggiinngg  iinnttoo
tthheemm  ttoo  lleeaarrnn  tthhee  lleeggaall  rreeqquuiirreemmeennttss  rreellaatteedd  ttoo  ttrreeaattmmeenntt  ooff  cciivviilliiaannss..

WWhhiillee  tthhiiss  CCoonnvveennttiioonn  mmaayy  nnoott  bbee  tteecchhnniiccaallllyy  aapppplliiccaabbllee  ttoo  ffuuttuurree  OOOOTTWW,,  tthhee  rruulleess  sseerrvvee
aass  aa  ccrriittiiccaall  ffoouunnddaattiioonn  ffoorr  ccrreeaattiinngg  ssoolluuttiioonnss  ttoo  cciivviilliiaann  pprrootteeccttiioonnss  iissssuueess  tthhrroouugghh
aapppplliiccaattiioonn  ooff  tthhee  CCPPLL  FFoouurrtthh  TTiieerr//LLaaww  bbyy  AAnnaallooggyy  pprroocceessss..    JJuuddggee  AAddvvooccaattee’’ss
mmuusstt  rreeccooggnniizzee  tthhiiss,,  aatttteemmpptt  ttoo  aannttiicciippaattee  tthhee  ttyyppee  ooff  iissssuueess  tthheeiirr  uunniitt  wwiillll
eennccoouunntteerr,,  aanndd  ddeevveelloopp  aa  wwoorrkkiinngg  kknnoowwlleeddggee  ooff  tthheessee  rruulleess  aass  ffaarr  iinn  aaddvvaannccee  ooff
ssuucchh  ooppeerraattiioonnss  aass  ppoossssiibbllee..

                    
        4499FFMM  2277--1100,,  ppaarraa..  442200  pprroovviiddeess  aa  nnaarrrrooww  eexxppllaannaattiioonn  ffoorr  tthhiiss
pprroohhiibbiittiioonn..    PPrreecclluuddeess  rreeqquuiissiittiioonniinngg  sseerrvviicceess  uuppoonn  ""wwoorrkkss
ddiirreeccttllyy  pprroommoottiinngg  tthhee  eennddss  ooff  wwaarr""  ((ccoonnssttrruuccttiioonn  ooff
ffoorrttiiffiiccaattiioonnss,,  mmiilliittaarryy  aaiirrffiieellddss,,  aammmmuunniittiioonn))..    HHoowweevveerr,,  tthheessee
cciittiizzeennss  mmaayy  vvoolluunntteeeerr  ffoorr  aannyy  sseerrvviiccee..
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International and Operational Law Department
The Judge Advocate General's School

Charlottesville, VA

LAW OF WAR:  TREATY DEVELOPMENTS

REFERENCES

1.1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict, May 14, 1954, 249 U.N.T.S. 216
(hereinafter the 1954 Hague Convention).

2.The 1977 Protocols Additional to the Geneva Conventions, Dec. 12, 1977, 16 I.L.M. 1391, DA Pam 27-1-1 (hereinafter Protocol I and
II or GP I and II).

3.  The 1980 Convention on Prohibitions and Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to Be
Excessively Injurious  or  to Have Indiscriminate Effects, Oct. 10, 1980, 19 I.L.M. 1523 (hereinafter the
Conventional Weapons Treaty).

4.1993 Convention on the Prohibition of the Development, Production, Stockpiling and use of Chemical Weapons and on Their
Destruction, Jan. 13, 1993, 32 I.L.M. 800 (hereinafter the Chemical Weapons Convention or CWC).

III. INTRODUCTION.

A. Reasons for renewed interest in these LOW treaties.

5. Clinton Administration commitment.  At the August 1993 International
Conference for the Protection of War Victims in Geneva, Switzerland,
convened  by the Swiss government in response to a proposal by the
International Committee of the Red Cross (ICRC), the concluding
Declaration called on states to "consider or reconsider, in order to enhance
the universal character of international humanitarian law" the 1954 Hague
Cultural Property Convention, the 1977 Geneva Protocols, and the 1980
Conventional Weapons Convention.    International Conference for the
Protection of War Victims:  Declaration for the Protection of War Victims,
33 I.L.M. 297 (1994).  The conference was convened because of alarm
about the widespread violations of international humanitarian law in
conflicts such as those in the former Yugoslavia and Somalia.  At the
opening session of the conference, United States Delegate, Walter
Zimmerman, stated that the US had already, in accordance with the draft of
the aforementioned declaration, begun such a review.  Protection of War
Victims, Dep't St. Dispatch, Sept. 6, 1993, at 615. 

2. The end of the Cold War and the subsequent move toward multilateralism
also contributed to the US reconsideration of these conventions.

3. The attention paid to cultural property in Operation Desert Storm and in
the conflicts in the former Yugoslavia has renewed interest in the 1954
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Hague Cultural Property Convention.

a. In a much-documented incident during Operation Desert Storm, the
U.S. decided not to attack two Iraqi fighter aircraft which the Iraqis
intentionally situated near the ancient Temple of Ur in an attempt to
shield them from attack.  Although Iraq's action clearly did not
immunize the aircraft from attack and rendered Iraq responsible for
any collateral damage to the temple, the US chose not to attack out
of respect for the cultural property and a proportionality
determination that placing the aircraft away from runways and
maintenance facilities significantly reduced the military necessity of
conducting such an attack.  Final Report to Congress:  Conduct of
the Persian Gulf War, Dep't. Def., April 1992, at 615.

b. The UN commission of experts investigating war crimes in the
former Yugoslavia determined that the shelling of the city of
Dubrovnik, Republic of Croatia by Yugoslavian National Army
units from October to December 1991, and the destruction of the
Mostar Bridge in  Bosnia-Herzegovina by the Croatian Army on 9
November 1993, among other attacks throughout the former
Yugoslavia, were not justified by military necessity and therefore
disproportionate.

(1) The commission found that the cultural importance of the
entire "old town" of Dubrovnik, consisting of numerous
palaces, cathedrals, and monuments was well known, the
"old town being on the UNESCO listing of "world cultural
heritage" property, and that such targets were deliberately
attacked.

(2) Built in the 16th Century, the commission noted the
significant symbolic importance of the Mostar Bridge to the
Muslims as a bridge between Muslim and Croatian
communities.  That being the case, the commission
determined that the Croatian forces clearly knew of its
cultural importance.

(3) In both instances the commission recommended both these
attacks could be the basis for war crime prosecutions if the
individuals responsible can be found.  Final Report of the
Commission of Experts Established by UNSCR 780, paras.
285 - 300, U.N. DOC. S/1994/674 (1994). 
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4. The significant number of civilian casualties from landmines has also
focused US attention on the 1980 Conventional Weapons Convention
landmine protocol (Protocol II).  An estimated 80 to 100 million landmines
have been sewn around the world during armed conflicts in countries such
as Angola, Cambodia, Mozambique, etc.  The US is taking an active role in
attempting to deal with this problem. Hidden Killers:  The Global
Landmine Crisis, Dep't St. (1994).  

IV. 1954 HAGUE CULTURAL PROPERTY CONVENTION.

A. Introduction

1. A product of the destruction and pillage of cultural property during WWII.

a.  The Nazis deliberately and systematically committed offenses
against cultural property.  One of the most celebrated perpetrators
of this destruction was Alfred Rosenberg, head of Einsatzstab
(Special Staff) Rosenberg, who was accused, among others, of
looting German-occupied nations, such as France, Belgium,
Holland, Luxembourg, Norway, and the Soviet Union of cultural
property.  Rosenberg was tried for this extensive destruction of
cultural property, among other offenses, found guilty and hung.  
Merryman, Two Ways of Thinking About Cultural Property, 80
A.J.I.L. 831 (1986).

b. From the Allied perspective, one of the most celebrated targeting
incidents of the war involved the February 1944 air bombardment
on the fortress abbey of Monte Cassino, a 17th Century monastery
in Italy.  The monastery, commanding high ground at the junction
of two rivers was in a critical tactical position, and was the anchor
for the western edge of the German "Gustav Line," the German
defensive line stretching across the Italian peninsula defending the
approaches to Rome.  While the German 1st Parachute Division
was dug in on the hill the abbey rested on, they were forbidden by
their commander to actually enter the abbey.  After two
unsuccessful attacks on the Cassino position by American divisions
commanded by General Mark Clark, and New Zealand and Indian
divisions commanded by British General Bernard Freyberg, Allied
commanders ordered the bombardment of the abbey.  135 Flying
Fortresses blasted the abbey into rubble.  The decision was
controversial as some claimed that there was no military necessity
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served by the attack.  John Keegan, The Second World War,
(1989);  Weinberg, A World at Arms, 661 (1994); Churchill,
Memoirs of the Second World War, 799 (1959); Merryman, supra,
at 839.

c. The incident prompted General Eisenhower to give the following
direction to his forces preparing to move across northern Europe:

"Shortly we will be fighting our way across the Continent of
Europe in battles designed to preserve our civilization.  Inevitably,
in the path of our advance will be found historical monuments and
cultural centers which symbolize to the world all that we are
fighting preserve. 

It is the responsibility of every commander to protect and respect
these symbols whenever possible.  In some circumstances  the
success of the military operation may be prejudiced  in our
reluctance to destroy these revered objects.  Then, as at Cassino,
where the enemy relied on our emotional attachments to shield his
defense, the lives of our men are paramount.  So, where military
necessity dictates, commanders may order the required action even
though it involves destruction to some honored site.  But there are
many circumstances in which damage and destruction are not
necessary and cannot be justified.  In such cases, through the
exercise of restraint and discipline, commanders will preserve
centers and objects of historical and cultural significance. 
Merryman, supra at 839.

2. Convened by the United Nations, specifically, the United Nations
Educational, Scientific, and Cultural Organization (UNESCO).

3. First global attempt to comprehensively codify the rules regarding the
treatment of cultural property during armed conflict.  However, the
concept of protecting cultural property is well established as evidenced by
the following:

c. Articles 34 - 36, Lieber Instructions - 1863.

d. Articles 23(g), 27, 28, 48, and 56 of Hague IV (Land Warfare)
Regulations, and article 5 of Hague IX (Bombardment by Naval
Forces) - 1907.
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e. Hague Rules of Air Warfare - 1922/23 (although these rules were
never adopted).

f. Roerich Pact - 1935.

(1) North, Central, and South American nations are party to
this treaty.

(2) 1954 Hague Convention supplements this treaty.

B. Key Provisions.

1. Art. 1:  Definition of Cultural Property - very broad and inclusive. 
Fundamental premise of this convention is that cultural property, because it
contributes to the cultural heritage of all mankind, deserves international
protection.  Merryman, supra, at 836.   Such a broad definition avoids the
problems of 1) the inevitable "slippery slope"  if one were to try to
distinguish the truly local items of cultural property from the items of more
international stature: and 2) the problem of the  item that subsequently and
unexpectedly gains international prominence.  Merryman, supra, at 837, fn.
21.

a. Movable or immovable property of great importance to the cultural
heritage of every people, e.g. monuments, archaeological sites,
groups of buildings of historical or artistic interest, works of art,
scientific collections, and collections of books.

b. Buildings designed to exhibit or preserve movable cultural property,
e.g. museums, libraries, and refuges.

c. Centers containing large amounts of cultural property.

d. Not applicable to items of "natural heritage," i.e. geographic, as
opposed to man-made, landmarks.

2. Art. 18:  Application of the Convention. 

a. Except for those provisions expressly applicable in time of peace,
the Convention applies in cases of international armed conflict or in
cases of partial or total occupation.

b. In cases of non-international armed conflict, both forces are to
respect cultural property.



10 - 102

3. Arts. 3 - 7:  General Protections accorded to Cultural Property. 

a. Safeguard - In time of peace, parties are to take whatever actions
are necessary to protect their cultural property.

b. Respect - In time of armed conflict, this protection has two
components:

(1) Parties are to refrain from any use of cultural property on
their own territory which would expose it to destruction or
damage.

(2) Parties are not to attack such property.

(3) Both of these protections may be waived in cases of
"imperative military necessity."

(4) The parties also undertake to prohibit theft, pillage, or any
acts of vandalism directed against cultural property.

c. Parties may mark their cultural property with the convention's
distinctive emblem. 

d. Parties, during peacetime, are to introduce materials in their military
regulations to further the adherence of their armed forces to the
Convention.  To facilitate this Parties are to have specialist
personnel whose job is to secure respect for cultural property and
to cooperate with civilian authorities responsible for safeguarding
it. 

(1) Civil Affairs units still maintain arts, monuments, and
archives personnel in their units. 

(2) These units are charged with preparing a list and a map of
cultural property, educating personnel, preparing plans for
the protection of cultural property, etc.  Dep't of Army,
Field Manual 41-10, Civil Affairs Operations, figure 4-10,
11 Jan. 1993.

4. Arts 8 & 11:  Special Protections accorded to Cultural Property. 
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a. Bestows immunity on specially designated pieces of cultural
property provided they meet the following tests:

(1) Must be located an "adequate distance" from any military
objective; and

(2) Must not be used for a military purpose.

b. Special protection is granted only upon the entry of the property
into the "International Register of Cultural Property under Special
Protection." 

(1) The entry comes only after all parties to the Convention are
notified of the request and given an opportunity to object.

(2) These procedures are contained in the Regulations attached
to the Convention.

c. Contains exceptions in case of "exceptional cases of unavoidable
military necessity" or if property used for a military purpose. 
Military necessity decision must be made, at least, at the division
commander level.

d. This protection was the only "new ground" broken by this
Convention as the other provisions elaborated on existing
obligations.

e. This protection was also the primary obstacle to U.S. ratification.

(1) DOD objected to the special protection regime on the
grounds ratification would limit US options in the event of a
nuclear or conventional conflict.  Specifically, DOD
concerns were that enemies would make liberal use of it,
thereby thwarting targeting plans, e.g. by designating the
Kremlin as deserving special protection.  Memorandum
from W. Hays Parks to General Counsel, Office of the
Secretary of Defense 7, (17 Sept. 1993) (on file at
TJAGSA).

(2) These concerns, however, appeared to overlook the various
procedural requirements for admission to the international
register, the prohibition on the use of such property for a
military purpose, and the military necessity exception. Id.
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(3) Furthermore, very few sites have actually been designated
as "specially protected."  They are the Vatican and art
storage areas in Austria, Holland, and Germany. Id.

5. Article 23:  Assistance of UNESCO.

a. Parties may ask UNESCO for technical assistance to organize their
protection of cultural property or with regard to any other problem
connected with the convention.

b. This provision has been invoked in June of 1970 when Cambodia
requested technical assistance following the US invasion. 
UNESCO also sent a mission to Croatia in October 1991 to
inventory the damage done to cultural property.  UNESCO called
on the Yugoslavian Army to cease its attacks on cultural property. 
Karen J. Detling, Note, Eternal Silence:  The Destruction of
Cultural Property in Yugoslavia, 17 Md. J. Int'l L. & Trade 41, 63
(1993).

6. Protocol to the Convention.

a. This protocol calls on occupants to take steps to prevent the illegal
exportation of cultural property from occupied territory.

b. The US is concerned that the protocol could be interpreted as
imposing such obligations on peacekeeping forces, forces which are
not legally occupying forces and generally do not possess the
resources of an occupying force.  The US will submit an
understanding to this effect if the treaty is ratified.  Parks
memorandum, supra, at 12. 

C. Current Status of Convention.

1. International:  82 nations are now parties to the Convention.

2. United States.

a. The U.S. signed the treaty, but did not ratify it because of DOD
objections.

b. DOD and DOS have recommended ratification of the Treaty. 
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Ratification is expected.

c. It should also be noted that although the US is not yet a Party to
this convention it did comply with its provisions during the Persian
Gulf War.  Final Report to Congress:  Conduct of the Persian Gulf
War, supra, at 606.

V. THE 1977 PROTOCOLS.

A. Introduction.

1. Protocols motivated by the International Committee of the Red Cross
(ICRC).

a. ICRC acknowledged the existence of gaps in the four Geneva
Conventions that became evident during the numerous conflicts,
and the developments in modern weaponry, occurring after WWII.

b. Additionally, the law of the Hague, regulating the means and
methods of warfare, had not been updated since 1907.  Bothe,
Partsch, Solf, New Rules for the Protection of War Victims 2
(1982).

c. The Protocols supplement, not supersede, the 1949 Geneva
Conventions.  Thus the provisions of the Protocols cannot be read
and understood on their own;  they must be read in conjunction
with the relevant Geneva Conventions.  Id.

2. Two Protocols.

a. Protocol I:  dealing with international armed conflicts, or  Geneva
Convention (GC) "common article 2 conflicts."

b. Protocol II:  dealing with non-international armed conflicts -
roughly analogous to GC common article 3, although Protocol II
has a narrower scope of application than does common article 3, as
will be discussed later.

c. Protocols were the product of a Swiss- organized diplomatic
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conference which had four meetings between 1974 and 1977.

(1) Attended by approximately 120 nations.

(2) Also attended by 11 national liberation movements (e.g.
PLO, ANC) and 51 inter-governmental and non-
governmental organizations.

B. Protocol I:  Key Provisions.

1. Scope of application.  Article 1.

a. Geneva Convention common article 2 international armed conflicts.

b. Plus, those conflicts in which peoples are fighting against Colonial
domination, Alien occupation, and Racist regimes in the exercise of
their right of self-determination (so-called CAR conflicts). 

(1) This provision provoked a rift between Western and Third
World nations.

(a) Western nations viewed the article as a reincarnation
of the "Just War" concept, in which the Protocol's
applicability turned on the motives of the rebel
forces.  It results in the politicization of humanitarian
law which is inconsistent with what is supposed to
be an impartial body of law and the UN Charter.  It
also legitimizes foreign intervention in these type of
conflicts.  U.S. holds this view.

(b) Third world nations viewed these conflicts as being
essentially international in scope, pitting local
populations v. foreign governments.

2. Art 5:  Protecting Powers.

a. Establishes, for the first time, procedures for Parties to a conflict to
follow in designating Protecting Powers, the mechanism set up by
the Geneva Conventions (common articles 8 - 10 of the first three
Conventions) to ensure compliance with the Geneva Conventions.

b. The article also establishes that Parties must accept the ICRC, or
any other impartial organization, as a substitute if no Protecting
Power can be agreed upon;  however, the actual functioning of the
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ICRC as a substitute for a Protecting Power still requires the
consent of the Parties to the conflict (the latter requirement
somewhat diminishes the impact of this provision).

3. Arts 8 - 20:  Wounded and Sick Provisions.

a. Provides definition of "wounded and sick:"  a serviceman or
civilian, who because of trauma, disease or other physical or mental
disorder or disability, are in need of medical assistance or care and
who refrain from any act of hostility.

b. Extends GC protections to civilian medical personnel and facilities,
i.e. they shall be respected and protected.

4. Arts 24 - 31:  Protection of Medical Aircraft.

a. A product of the U.S. medevac helicopter experience in Vietnam.

b. Provides greater protection to these aircraft by improving means of
identification and according them immunity from attack in certain
areas of the battlefield once identified.

c. However, still relies heavily on a "safe passage" agreement between
parties, which is difficult to arrange on the battlefield.

5. Arts 32 - 34:  Missing and Dead Persons.

a. Requires parties to search for those persons reported as missing by
an adverse party, "as soon as circumstances permit, and at the latest
from the end of active hostilities."   Any information found is to be
forwarded via the Protecting Power or the ICRC.

b. Requires parties, as soon as possible, to negotiate agreements to
permit access to gravesites or to return remains of deceased.

6. Arts 43 - 44:  Irregular combatants and PW Status.

a. Another very controversial provision.

b. Provisions reduce the traditional Geneva Convention (GC) criteria
for irregulars achieving combatant, and subsequently, PW status.

Those four criteria are:
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1) Commanded by a person responsible for his/her
subordinates.

2) Wearing a fixed distinctive symbol.

3) Carrying arms openly.

4) Conducting operations in accordance with the Law of War.

c. Only requirement that clearly remains in GPI is carrying arms
openly in a military engagement or when visible to the adversary
while engaged in a military deployment preceding the launching of
an attack. (GPI, Art 44(3))

d. The intent of the drafters was to provide incentive for irregulars to
comply with the LOW, by making it easier to obtain combatant
status.

e. Critics argue this blurs the critical distinction between the irregular
and the civilian.  The U.S. shares this objection.

7. Art 47:  Mercenaries.

a. This article denies combatant and PW status to those persons
meeting the definition of a mercenary as set forth in the article.

b. There is some U.S. criticism of this provision because it denies
humanitarian protections to a category of persons on the battlefield
- a circumstance which is considered inconsistent with the principle
of humanity.  This provision is thus considered to be another
example, like article 1(4) of the politicization of the Law of War.

5. Arts 51 - 56:  Reprisals.

a. Extends prohibitions against reprisals to the following potential
targets:

1) The entire civilian population.

2) Civilian property.
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3) Cultural property.

4) Objects indispensable to the survival of the civilian
population, e.g. food, livestock, drinking water.

5) The natural environment.

6) Dams, dikes, nuclear power plants, i.e., "installations
containing dangerous forces."

b. U.S. concerned that these provisions eliminate reprisals as a viable
deterrent.  The only appropriate target of a reprisal appears to be
enemy soldiers or enemy military facilities.

6. Article 51:  Protection of the Civilian Population.

a. Codifies the rule of proportionality:  Prohibits "an attack which may
be expected to cause incidental loss of civilian life, injury to
civilians, damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete and direct
military advantage anticipated."

b. Recognizes that collateral damage to objects, e.g. hospitals, may be
unavoidable.

7. Article 56:  Protection of Works and Installations Containing Dangerous
forces.

a. Prohibits attacks against dams, dikes, and nuclear facilities if such
an attack may cause severe civilian losses.

b. An exception to this prohibition if the installation is providing
regular, significant, and direct support to military operations.

c. U.S. objects to this provision because it imposes an absolute
standard on the commander, i.e., he must be absolutely certain
severe losses will not occur, and it raises the standard for military
necessity, i.e., from making an effective contribution to military
action to providing regular, significant, and direct support to
military action.
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8. Articles 76 - 77:  Protection of Women and Children.

a. Both are to be the object of special respect and protection.

b. Expands GC protection to all women and children, not just those
that qualify for GC "protected person" status.

9. Article 82:  Legal Advisers.

a. States that Parties shall make legal advisers available to their
commanders to advise them on the application of the Geneva
Conventions and the Protocols and to provide instruction to the
troops on the same subject.

C. Protocol II.  Key Provisions.

1.  Article 1:  Scope of Application.

a. While this Protocol was intended to "develop and supplement"
common article 3 of the Geneva Conventions, it actually has a
narrower application.

b. The Protocol applies to armed conflicts occurring within the
territory of a Party between its armed forces and dissident forces
that meet the following criteria:

(1) Organized and under responsible command;

(2) Exercise control over part of the Party's territory;

(3) Able to carry out sustained military operations and to
implement this Protocol.

c. These criteria were added to pacify several nations concerned about
foreign interference in sovereign affairs.

d. U.S. intends to apply Protocol II to all conflicts covered by
common article 3.
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2. Remaining Articles.

a. Articles 4 - 5 accord basic human rights protections to non-
combatants, including specific provisions on children and detainees.

b. Articles 7 - 11 state that the wounded and sick, as well as medical
personnel and units, are to be respected and protected.

c. Articles 13 - 17 bestow various protections on civilian populations
and civilian objects, e.g., no targeting of civilians and no forced
movements of civilians.  

D. Current Status.

1. International.

a. 147 nations have become Parties to GPI.

b. 139 nations have become Parties to GPII.

2. United States.

a. In 1987 President Reagan decided not to seek ratification of
Protocol I, primarily because of objections to Articles 1, 43, and
44.  However, at the August 1993 International Conference for the
Protection of War Victims, the U.S. stated it was going to review
its position on Protocol I.  This review, at the DOD level, is
ongoing.

b. At the same time, President Reagan decided not to send Protocol I
to the Senate, he did forward Protocol II with a recommendation
that it be ratified, subject to some minor reservations and
understandings.  The U.S. views Protocol II, as it does many
provisions of Protocol I, as reflective of customary international
law.  For political reasons, Protocol II was never ratified.  Its fate is
most likely tied to that of Protocol I.

c. Nonetheless, the US considers virtually all the provisions of
Protocol II and many provisions of Protocol I to reflect customary
international law.   The US supports the following articles of
Protocol I:  5, 10, 11 12 - 34, 35 (1)(2), 37, 38, 44 (portions), 45,
51 (except para 6), 52, 54, 57 - 60, 62, 63, 70, 73 - 89.  The US
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specifically objects to articles 1(4), 35(3), 39(2), 43 & 44
(portions), 47, 55, and 56.  Michael J. Matheson, The United States
Position on the Relation of Customary International Law to the
1977 Protocols Additional to the 1949 Geneva Conventions, 2 Am.
U. J. Int'l & Pol'y 419, 420 (1987).  Mr. Matheson is the Deputy
Legal Adviser at the Department of State.

III. 1980 CONVENTIONAL WEAPONS TREATY.

A. Introduction.

1. On 24 March 1995 President Clinton signed and deposited with the
depositary the United States instrument of ratification for the 1980 United
Nations Conventional Weapons Convention (UNCCW) and two of its
three protocols.  The three protocols are:  Protocol on Non-Detectable
Fragments (Protocol I); Protocol on Prohibitions or Restrictions on the
Use of Mines, Booby Traps and Other Devices (Protocol II);  Protocol on
Prohibitions or Restrictions on the Use of Incendiary Weapons (Protocol
III)

2. The focus of the treaty, which was an outgrowth of the 1974 -- 1977
Diplomatic Conference on Humanitarian Law is to limit those weapons
capable of causing unnecessary suffering to either combatants or non-
combatants.  W. J. Fenrick, New Developments in the Law Concerning the
Use of Conventional Weapons in Armed Conflict, 1981 Can. Y.B. Int'l L.
229, 237-38.

3. The UNCCW did not codify what was customary law, instead the
convention reflected "contractual undertakings adopted out of the common
desire of the negotiators to control the conduct of future hostilities among
those willing to accept them ...".   J. Ashley Roach, Certain Conventional
Weapons Convention:  Arms Control or Humanitarian Law?, 105 Mil. L.
Rev. 3, 17 

4. The treaty entered into force for the United States on 24 September 1995.

B. Treaty Provisions.

1. The treaty itself consists of eleven largely procedural articles.  Of primary
importance is the scope of application of the UNCCW.  The UNCCW
applies to international armed conflicts as discussed in common article 2 of
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the Geneva Conventions, as well as to those conflicts described by the
controversial article 1(4) of Additional Protocol I.

a. The U.S. filed a reservation to a subsequent article (Article 7) of
the UNCCW which effectively avoids application of the convention
to the latter conflicts, thus ensuring that the U.S. position remains
consistent.

b. This reservation is as follows:  "Article 7(4)(b) of the Convention
shall not apply with respect the United States."  141 Cong. Rec.
S4568 (daily ed. March 24, 1995).  Article 7(4)(b) provides for
application of the UNCCW between a national liberation movement
and a state, in the case where the state is a High Contracting Party
to the UNCCW, but is not a Party to Additional Protocol I.  The
High Contracting Party, e.g. the U.S. if engaged in a conflict with a
national liberation movement, would be bound to apply the
UNCCW if the authority representing that national liberation
movement agreed to accept and apply the obligations of the 1949
Geneva Convention and the UNCCW, under the procedures set
forth in article 96(3) of Protocol I to the Geneva Conventions.  This
reservation effectively ensures that the U.S. will not apply the
UNCCW to such conflicts.  

C. The Optional Protocols.

1. Optional Protocol I.

a. Protocol I of the UNCCW consists of one article. It prohibits the
use of any weapon whose primary effect is to injure a combatant by
fragments which X-rays cannot detect.

b. One of the few provisions of the Treaty applicable to combatants. 
Protocols II and III are designed to protect civilians.

c. This protocol was motivated by concerns over the US use in
Vietnam of cluster bomb units (CBUs), which contained plastic
components.  Upon closer examination, however, the convention
negotiators realized that the vast majority of modern munitions
contain fuzing mechanisms or lightweight plastic shell casings not
designed as wounding agents.  Memorandum from W. Hays Parks
to Judge Advocate General (23 October 1980) (on file with
author).

d. For this reason Protocol I refers to weapons whose "primary effect"
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is to injure through the use of non-detectable fragments; 
consequently, the CBU and other modern fragmenting weapons are
not prohibited by the Protocol.  Roach, supra note 3, at 69-70. 
Such weapons have the potential to increase the needless suffering
of combatants because physicians may not be able to quickly detect
the fragments.

e. The absence of these type of weapons in the U.S. arsenal, or in any
nation's arsenal, renders this protocol of limited utility now.  See
Fenrick, supra note 2, at 242;  Roach, supra, note 3, at 69.     

f. The primary utility of this protocol is that it may provide some "...
guidance to and provide some restraint upon the development of
certain weapons."  Roach, supra, at 72.

2. Optional Protocol II.

a. Protocol II places prohibitions and restrictions on mines, booby
traps, and other devices.  Article 2 defines these terms as follows:

(1) "Mine" means any munition placed under, on or near the
ground or other surface area and designed to be detonated
or exploded by the presence, proximity or contact of a
person or vehicle, and "remotely delivered mine" means any
mine so defined delivered by artillery, rocket, mortar or
similar means or dropped from an aircraft. 

(2) "Booby-trap"  means any device or material which is
designed, constructed or adapted to kill or injure and which
functions unexpectedly when a person disturbs or
approaches an apparently harmless object or performs an
apparently safe act.

(3) "Other devices" means manually-emplaced munitions and
devices designed to kill, injure or damage and which are
actuated by remote control or automatically after a lapse of
time.  (e.g. a time bomb).

 (4) Note that Article 1 also expressly excludes naval mines from
the coverage of Protocol II. 

b. General Restrictions:  Article 3 contains general restrictions on
these weapons including a prohibition on directing them against
civilians (to include reprisals), and a prohibition on their
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indiscriminate use.

(1) Article 3 defines indiscriminate use as any placement of such
weapons which is not directed at a military objective. 

(2) It also defines as indiscriminate that use which violates the
rule of proportionality:  use "which may be expected to
cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which
would be excessive in relation to the concrete and direct
military advantage anticipated."

(3) It should be noted that a military objective can include an
area of land.  Burris M. Carnahan, The Law of Land Mine
Warfare:  Protocol II to the United Nations Convention on
Certain Conventional Weapons, 105 Mil. L. Rev. 73, 79
(1984).

(4) In planning the use of these weapons, military planners are
required to take all feasible precautions to protect civilians
from the effects.  Article 3 defines feasible precautions as
"those precautions which are practicable or practically
possible taking into account all circumstances ruling at the
time, including humanitarian and military considerations."

(5) These general restrictions also apply to the Convention's
treatment of the more specific means of employing these
weapons, discussed below.

c. Specific Restrictions. Protocol II also contains more detailed
guidance for remotely delivered mines and non-remotely delivered
weapons (whether they be mines, booby-traps, or other devices)
employed in populated areas outside the combat zone.

(1) Remotely delivered mines, e.g. scatterable mines, are
prohibited unless they are used in areas which are military
objectives.  Even then, the mines must also be either capable
of having their location accurately recorded or contain a
self-actuating or remotely-controlled device which renders
the weapon harmless when it no longer serves a military
purpose.

(2) The U.S. military employs scatterable mines, which are
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remotely deployed by the hundreds from launchers on
trucks or aircraft, and also from artillery shells.  U.S.
scatterable landmines self-destruct.  Hidden Killers:  The
Global Landmine Crisis, supra at 53-54 (1994).

(3) Non-remotely delivered weapons being used in a populated
area outside combat zones (where combat is not taking
place or is not imminent) are also prohibited unless
employing forces either place the weapon near a military
objective or take protective measures for the benefit of
nearby civilians, e.g. provide them with a warning.  

d. Article 6 contains prohibitions on various types of booby traps.

(1)  As a general rule, the treaty bans those booby traps
designed in the form of apparently harmless objects and
those which are designed to cause superfluous injury and
unnecessary suffering.  

(2) The latter prohibition would prohibit the use of hidden pits
containing pungi sticks, poisoned with excrement.
Carnahan, supra, note 9, at 90. 

(3) Specifically prohibited are booby traps attached to or
associated with a list of ten items.  Examples of such items
include the following:  internationally recognized protective
symbols; the sick, wounded or dead; medical facilities;
children's toys; religious objects, and animals.

e. The remaining three articles of Protocol II, and its technical annex,
deal with precautionary requirements to mitigate the effects of these
weapons.

(1) Article 7 states recordation requirements governing
minefields, as well as mines and booby traps, and, following
the cessation of hostilities, disclosure requirements
involving such records.

(2) The Technical Annex to the UNCCW provides broad
guidance regarding the content of these records.

(3) When a United Nations force is involved in an operation
(e.g., peacekeeping, observation, etc.), Article 8 calls for the
parties to the conflict, if requested and as far as it is



10 - 117

possible, to take certain measures, regarding mines and
booby traps, for the protection of those forces, e.g. remove
mines/booby traps, provide locating data on mines/booby
traps.

(4) Finally, article 9 encourages parties to a conflict, following
the cessation of hostilities, to cooperate in removing or
rendering ineffective minefields, mines, and booby traps
placed during a conflict.

f. Mines are currently a politically charged issue because of the large
number of civilians being maimed/killed by indiscriminate mining in
places like Angola, Iraq, Cambodia, and Afghanistan.  (FY94
National Defense Authorization Act, Pub. L. No. 103-160, ' 1423).

(1) Note, however, that the scope of application of the
Convention does not reach internal conflicts, which
describes the vast majority of conflicts in which mines are
indiscriminately sewn.  At the May 1996 Conventional
Weapons Convention Review Conference the US and
several other nations sought to extend this protocol to
internal conflicts as well as take several other measures to
mitigate the impact of antipersonnel landmines on civilians,
e.g., increasing the metallic content of mines to make them
more easily detectable, making landmines contain a self-
destructing/passive self-deactivation (SD/SDA) mechanism,
regulating the transfer of such mines and having a
verification regime.  The majority of these initiatives were
incorporated into an amended Protocol II which is currently
undergoing DoD review.

(2) The ICRC and several other states, e.g., Austria, Belgium,
Canada, Germany, Holland, Mexico, Norway, and Sweden,
support a total prohibition on antipersonnel landmines. 

(3) Note, that the US has unilaterally imposed a moratorium on
the export of antipersonnel landmines.  FY 93 National
Defense Authorization Act, Pub. L. No. 102-484 ' 1365
(extended until 23 October 1996 by FY 94 National
Defense Authorization Act, supra at ' 1423.  The US will
also invoke a one year moratorium on the use of
antipersonnel landmines beginning in 1999.  FY 96 Foreign
Operations, Export Financing, and Related Programs
Appropriations Act, Pub. L. No. 104-107, ' 580.   On 16



10 - 118

May 1996, the President established a policy that the U.S.
will not use “dumb” antipersonnel mines (mines that do not
self destruct or self neutralize) except in the Korean DMZ
and for training.

  g. Ratification of the UNCCW will not impact U.S. landmine
operations as current U.S. regulations comply with the UNCCW
guidelines.  Hidden Killers: The Global Landmine Crisis, supra, at
53.

3. Optional Protocol III.

a. Prohibitions/restrictions on the use of Incendiary weapons.

b. Art. 1:  Protocol definitions.
 

(1) Incendiary weapons are those whose primary effect is to set
fire to objects or to cause burn injury to persons; a non-
exclusive list of examples includes flame throwers and any
shell, rocket, or grenades that contain incendiaries.  Napalm
clearly also qualifies as an incendiary.

 a) Does not include those weapons that have an
incidental incendiary effect, e.g., tracers.

b) Also does not include weapons with a combined
effect, i.e., combines penetration/blast/fragmentation
effects with an incendiary effect, e.g., armor-piercing
tank munitions.

(2) Concentration of civilians refers to any such concentration,
whether permanent or temporary, e.g. towns, villages,
refugee camps.

c. Prohibits:

1) Targeting civilians for attack with incendiary weapons.

2) Targeting military objectives located within a concentration
of civilians for attack with air-delivered incendiary weapons.
 The U.S. concerns about Protocol III center on this
provision.   This prohibition goes beyond customary Law of
War requirements by negating the commander's ability to
perform the normal proportionality analysis in this particular
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scenario.  W. Hays Parks, The Protocol on Incendiary
Weapons, 279 Int'l Rev Red Cross 535, 548 (1990).  The
U.S. position is that air-delivered incendiaries may be the
"weapon of choice" against certain targets, e.g. chemical
munitions plants, and that their use may, in fact, result in
fewer civilian casualties than would the use of conventional
munitions. Id.

3) Targeting of forests/plant cover for attack with any
incendiary except in case of military necessity, e.g. forests
provide cover/concealment for enemy, necessary to create
fields of fire. 

4. Optional Protocol IV.

a. A new Protocol dealing with blinding laser weapons.  Drafted in
October 1995 at the Conventional Weapons Convention Review
Conference.  While this conference was convened primarily to
effect improvements on the landmine protocol, it failed to do so. 
Instead, it did reach agreement on this new protocol to the
Convention.

b. Prohibits the use or transfer of laser weapons specifically designed,
as their sole combat function or as one of their combat functions, to
cause permanent blindness to unenhanced vision.  Purpose of
protocol is to prohibit use of lasers for the purpose of causing mass
blinding to enemy combatants. Recognizes that incidental or
collateral blinding may occur as the result of the legitimate military
use of lasers, e.g., target designation and range finding, and does
not prohibit such use.

c.While US is not yet a Party to this protocol, it does support its
provisions.  The protocol is consistent with Secretary of Defense
William Perry's policy memorandum of 29 August 1995 regarding
US use of laser weapons.  The Departments of State and Defense
are reviewing the protocol with a view to US ratification. 
Information Paper - Blinding Laser Protocol, Department of the
Army, Judge Advocate General - International and Operational
Law Division, 13 February 1996. 

C. Current Status of Treaty.

1. International: 
As of 7 May 1997, 66 nations are now Party to the Treaty.  Recent Parties
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include Italy, Belgium, Ireland, Israel, and the United Kingdom.
  

2. United States.

a. U.S. originally signed the Treaty, but subsequently did not ratify it
because of the objection discussed above involving air-delivered
incendiaries.

b. On 24 March 1995 the United States ratified Protocols I and II of
the Conventional Weapons Convention.

3. The President transmitted the ratification package on amended Protocol II, 
Protocol III, and Protocol IV to the Senate on 7 January 1997.

Amended Protocol II (Mines Protocol) -  “Essential step forward in dealing
with the problem of anti-personnel landmines (APL).”

(1)  Expands the scope of the original Protocol to include internal
armed conflicts.

(2)  Requires that all remotely delivered APL be equipped with self-
destruct devices and backup self-deactivation features.

(3)  Requires that all nonremotely delivered APL not equipped with
such devices  (“Dumb Mines”) be used  within controlled, marked, and
monitored minefields. (Falls short of Presidents APL policy statement of 16
May 1996 that prohibited U.S. military use of “Dumb”  APL except in the
Korean DMZ and in training.)

(4)  Requires that all APL be detectable using available technology.
(5)  Requires that the party laying mines assume responsibility to

ensure against their irresponsible or indiscriminate use.
(6)  Provides for means to enforce compliance.  In his letter of

Transmittal, the President emphasizes his continued commitment to the
elimination of all APL.
Protocol III (Incendiary Weapons) -  Ratification recommended on the
condition of a proposed reservation - the U.S. reserves the right to use
incendiaries against military objectives located in concentrations of civilians
where such use could cause fewer casualties and less collateral damage
than alternative weapons.
Protocol IV (Blinding Lasers) - Prohibits the use or transfer of laser
weapons specifically designed to cause permanent blindness to unenhanced
vision (the naked eye or the eye with corrective lenses). 
Ratification recommended.

IV. 1993 CHEMICAL WEAPONS CONVENTION.

A. Introduction.
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1. Earliest roots of this convention were in the 1899 and 1907 Hague
Conventions.

a. A declaration in the 1899 Hague Convention condemned the use of
projectiles designed to carry asphyxiating gases.

b. The Regulations annexed to the 1907 Hague IV Convention,
specifically Art 23(a), prohibited the use of poison weapons.

2. The 1,300,000 gas casualties of WWI (100,000 fatalities) triggered the
1925 Geneva Gas Protocol. 

 a. Prohibits use in war of asphyxiating, poisonous or other gases as
well as biological or bacteriological methods of warfare.

b. Recognized as a prohibition on the first use of chemical weapons,
but did not prohibit the development, production, and stockpiling of
either of these types of weapons.

c. Until the CWC, this convention was the primary legal restraint on
the use of chemical weapons.  Walter Krutzsch & Ralf Trapp, A
Commentary on the Chemical Weapons Convention 1 (1994).

3. 1972 Biological and Toxin Weapons Convention filled the gap vis-a-vis
biological weapons by prohibiting the development, production, and
stockpiling of these weapons.  The Parties to this convention, which
include the US, agreed to continue negotiating toward a convention
prohibiting chemical weapons.  Such negotiations began in 1968. Id.

4. Beginning in 1978, a 44 nation negotiating forum, the Conference on
Disarmament, worked on drafting a comprehensive ban on chemical
weapons.  The United States was one of the principal architects of the
Chemical Weapons Convention that emerged from this lengthy process. 
Chemical Weapons Convention, Dep't St. Dispatch, Jan. 18, 1993 at 27.

5. Iraq's use of chemical weapons during the Iran/Iraq War, against their
Kurdish population, and their threat of chemical attack during the Gulf War
stimulated work on the treaty.  Final Report to Congress:  Conduct of the
Persian Gulf War, supra at 639.

B. Key Provisions.

1. Preamble.
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a. Recognizes the international law prohibition on the use of
herbicides as a "method of warfare."  Note that, although the US
did not consider the 1925 Gas Protocol to apply to herbicides or
riot control agents (RCAs), Dep't of Army, Field Manual 27-10,
The Law of Land Warfare, para 38 (change 1) (July 1956), the US
now accepts prohibitions on the use of both herbicides and RCAs as
a method of warfare.  There are still non-warfare uses for both such
as crop control and law enforcement.  Chemical Weapons
Convention, supra, at 30.  

b. Method of warfare refers to actions which further a belligerent's
tactical or strategic objectives.

2. Article I:  General Obligations.

a. Each Party agrees to never, under any circumstances, develop,
produce, stockpile, transfer to anyone, use, engage in military
preparations to use, chemical weapons;  or assist, encourage, or
induce anyone to engage in any activity prohibited to a State Party
under this convention.chemical weapons.  This includes retaliatory
use.

b. Each Party agrees to destroy chemical weapons and chemical
weapons production facilities it owns or are located under its
jurisdiction and control, except for abandoned chemical weapons. 
The latter objects remain the obligation of the abandoning state
Party to destroy.

c. Each Party  agrees not to use riot control agents (RCA) as a
method of warfare.

1) CWC expressly permits law enforcement use of RCAs,
including domestic use.

2) How does this obligation square with Executive Order
(E.O.) 11850 dealing with the use of RCAs during war? 
Recall that the E.O., as a matter of policy (US considering
that the 1925 Geneva Gas Protocol did not apply to
herbicides and RCAs), stated that the US would not use
RCAs first during war except for defensive purposes to save
lives, citing four examples.  Two of the four cited uses of
RCAs in E.O. 11850, on SAR missions and in cases where
civilians are used to mask attacks, are considered "methods
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of warfare" by the Department of State, because of the
presence of combatants.  The executive branch has adopted
this position.  Thus, President Clinton has indicated that
E.O. 11850 will be amended, if the US ratifies the
convention.  Until ratification occurs, however, EO 11850
still applies.  Letter from President Clinton to the Senate of
6/23/94.

  

3) In that same letter President Clinton made it clear that the
CWC does not apply to operations other than war
(OOTW).  Thus, these RCA restrictions are inapplicable to
peacetime operations such as normal peacekeeping
operations, law enforcement operations, humanitarian and
disaster relief operations, counter-terrorist and hostage
rescue operations, and NEO operations. Id. 

4) Note that the US considers cayenne pepper spray to be a
RCA.  Memorandum from Chairman, Joint Chief of Staff to
Vice Chief of Staff, US Air Force on 7/1/94.

2. Article II:  Definitions.  Some key definitions follow:

a. Chemical weapons:  Means the following, together or separately:

(1) Toxic chemicals and their precursors, except where
intended for purposes not prohibited under this Convention,
as long as the types and quantities are consistent with such
purposes.

(2) Munitions and devices, specifically designed to cause death
or other harm through the toxic properties of those toxic
chemicals specified in subparagraph (a), which would be
released as a result of the employment of such munitions
and devices.

(3) Any equipment specifically designed for use directly in
connection with the  employment of munitions and devices
specified in subparagraph (b).

b. Toxic chemical: any chemical which through its chemical action on
life processes can cause death, temporary incapacitation or
permanent harm to humans or animals.  Lists of identified toxic
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chemicals are contained on schedules in one of the convention's
annexes.

c.  Riot Control Agent:  Any chemical not listed in a schedule, which
can produce rapidly in humans sensory irritation or disabling
physical effects which disappear within a short time following
termination of exposure.

d. "Purposes Not Prohibited by the Convention means:"
 

1) Industrial, agricultural, research, medical, pharmaceutical,
or other peaceful purposes.

2) Protective purposes, namely those purposes directly related
to protection against toxic chemicals and to protection
against chemical weapons.  (A recognition of the value of
chemical defense as a deterrent against chemical warfare. 
Allows state Parties to continue activities related to defence
against chemical warfare in order to provide the required
reassurance against regime breakouts, and, in particular, the
possibility that certain relevant states may not become
Parties.  Krutzsch & Trapp, supra, at 41.)

3) Military purposes not connected with the use of chemical
weapons and not dependent on the use of the toxic
properties of chemicals as a method of warfare.  (any
chemical can be used for military purposes, including as a
weapon as long as the predominant effect utilized in the
weapon is not toxicity vis-a-vis man or animals.  The key is
not depending on the toxic properties of the chemical
involved, e.g. explosive chemicals, rocket fuels,
incendiaries, and smoke are not prohibited by the
Convention because they do not rely on their toxic
properties for their effectiveness. Id. at 42.)

4) Law enforcement including domestic riot control. (Permits,
at least, the wartime use of RCAs in PW camps or military
prisons. Id.)

3. Article III:  Declarations.

a. Parties required to state if they own/possess chemical weapons,
whether they are new, old, or abandoned, including their number
and location.
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b. Parties also required to state status of any chemical weapons
facilities.

c. Declaration must contain a general plan for the destruction of all
these materials/facilities.

4. Remaining Articles and Annexes.

a. Articles IV and V contain detailed procedures for destruction of
weapons and facilities and verification, including on-site
inspections.  These on-site inspections are considered routine
inspections, as contrasted with the challenge inspections mentioned
below.

b. Article VI discusses legal uses of chemicals and corresponding
verification regime.
1) The amount of monitoring depends on the practical use of

the chemical in question, e.g. if chemical has little or no use
for legal purposes, it is subjected to rigorous verification
measures.     

2) Many chemicals have dual uses - a condition which
highlights the difficulties of verification.

c. Article VIII establishes the international "Organization"
(Organization for the Prohibition of Chemical Weapons - OPWC)
that will monitor compliance and administer the CWC.

1) OPWC will be analogous to the International Atomic
Energy Agency (IAEA), established to administer the
Nuclear Non-Proliferation Treaty.

2) The Preparatory Commission is currently working in the
Hague to create OPWC and to translate the CWC into
detailed guidelines; it is scheduled to complete its work by
early 1995.

3) All signatory states are members of the Preparatory
Commission.
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d. Article IX establishes the novel "challenge inspection" concept in
which the Organization conducts a short notice inspection in
response to another Parties' allegation of non-compliance.

1) Convention attempts to balance the need for intrusiveness to
address compliance concerns versus need to protect
sensitive, non-CW-related facilities and information of
national security concern.  Chemical Weapons
Convention,supra, at 31.

2) Thus, a State Party to be inspected must accept a challenge 
inspection and make every reasonable effort to comply;  
however, the convention permits the challenged state to 
manage access to the site. Id.

e. Article XII deals with sanctions in cases of non-compliance and vests
OPWC with authority to refer matters to the United Nations.

f. Convention also contains three annexes:  Annex on Chemicals, Annex on
Implementation and Verification, and the Annex on Confidential
Information.

C. Current Status

1. Over 150 nations signed the Treaty in January 1993.  Over 65 nations have
already ratified it.

2. The U.S. ratified the treaty on 25 April 1997. 

V. CONCLUSIONS.
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The term "Wounded and Sick" is not defined in the 1949 Convention.  Concerned
that any definition would be misinterpreted, the drafters decided that the
meaning of the words was a matter of "common sense and good faith,". 
Pictet, supra, at 136.

However, Article 8(a), Protocol I, contains the following widely accepted
definition:  "Persons who because of trauma, disease or other physical or
mental disorder or disability, are in need of medical assistance or care and
who refrain from any act of hostility. 

GWS (Sea) applies same protections to those "shipwrecked" at sea - shipwrecked
meaning "shipwreck from any cause and includes forced landings at sea by
or from aircraft," (Art. 12).  The inclusion of airmen in the definition of
shipwrecked was the result of the significant number of aircrews downed in
the English Channel during the Battle of Britain.  Geoffrey Best, War and
Law Since 1945 134 (1994).  Protocol I provides a more detailed definition
of "shipwrecked" which includes the same elements as the wounded and
sick definition in article 8(a) above, article 8(b), Protocol I. 

Scope of  Application. For the protected persons who have fallen into the hands of the
enemy, the GWS applies until their final repatriation.  (GWS, art. 5) 

CATEGORIES OF WOUNDED AND SICK.

Protected Persons (Article 13) - same as Article 4, GPW.

Members of armed forces of a Party to the conflict, . . . militias [and] volunteer
corps forming part of such armed forces.

Members of other militias and members of other volunteer corps, including those
of organized resistance movements, belonging to a Party to the conflict . . .
provided [they] fulfill the following conditions:

that of being commanded by a person responsible for his subordinates;

that of having a fixed distinctive sign recognizable at a distance;



10 - 129

that of carrying arms openly;

that of conducting their operations in accordance with the laws and
customs of war.

Members of regular armed forces who profess allegiance to a government or an
authority not recognized by the Detaining Power.

Persons who accompany the armed forces without actually being members thereof
 . . . provided they have received authorization from the armed forces
which they accompany. . . .

Members of crews . . . of the merchant marine and . . . civil aircraft of the Parties
to the conflict, who do not benefit by more favorable treatment under any
other provisions of international law.

Inhabitants of a non-occupied territory, who on the approach of the enemy
spontaneously take up arms to resist the invading forces . . . provided they
carry arms openly and respect the laws and customs of war.

Civilians.

Not expressly covered by GWS - but have general protection as noncombatants -
may not be targeted.

Express coverage is found, however, in the Geneva Civilians Conventions (GC),
Article 16:  "The wounded and sick, as well as the infirm, and expectant
mothers, shall be the object of particular protection and respect."  See
G.I.A.D. Draper, The Red Cross Conventions of 1949 74 (1958).

Then Protocol I (GP I), in 1977, expressly included civilians within its definition of
"wounded and sick," Article 8(a).

Thus, as a practical matter, all wounded and sick, military and civilian, in the hands
of the enemy must be respected and protected.  FM 27-10, supra, at para.
208;  FM 8-10, supra, para. 3-17.
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THE HANDLING OF THE WOUNDED AND SICK.

Protection (Article 12).

General - "Members of the armed forces and other persons mentioned in the
following Article, who are wounded or sick, shall be respected and
protected in all circumstances."

Respect - to spare, not to attack.

During the Vietnam conflict there were several examples of
violations of this prohibition, e.g. during the November
1965 battle in Ia Drang Valley pitting regular North
Vietnamese (NVA) units against units of the 1st Cavalry
Division there were several accounts of  NVA personnel
shooting wounded Americans lying on the battlefield. 
Moore, We were Soldiers Once and Young (1993).

During the Falklands War, international humanitarian law was
generally well followed but there was an incident where 2
lightly armed British helos accompanying a supply ship were
shot down and Argentinean forces continued to fire on the
helo crewmen as they struggled in the water.  Three of the
crewmen were killed, and the fourth was wounded.  Soon
after this incident an Argentinean flyer was shot down. 
British leadership ensured proper treatment despite some
reprisal suggestions.  Robert Higginbotham, Case Studies in
the Law of Land Warfare II:  the Campaign in the
Falklands, Military Review 52-53 (Oct 1984).

Protect - to come to someone's defense; to lend help and support.

A excellent example of this concept occurred in the Falklands when
a British soldier came upon a gravely wounded Argentinean
whose brains were leaking into to his helmet.  The Brit
scooped the extruded material back into the soldier's skull
and evacuated him.  The Argentinean survived. 
Higginbotham, supra, at 50.
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Extent of Obligation - It is "unlawful for an enemy to attack, kill, ill
treat or in any way harm a fallen and unarmed soldier, while
at the same time . . . the enemy [has] an obligation to come
to his aid and give him such care as his condition
require[s],".  Pictet, supra, at 135.

Care (Article 12).

Standard is one of humane treatment - "[E]ach belligerent must treat his fallen
adversaries as he would the wounded of his own army," .  Pictet, supra, at
137.

No adverse distinctions may be established in providing care.

May not discriminate against wounded or sick because of "sex, race,
nationality, religion, political opinions, or any other similar criteria."

Note the use of the term "adverse" permits favorable distinctions, e.g.
taking physical attributes into account, such as in the case of
children, pregnant women, the aged, etc,.

The wounded and sick "shall not willfully be left without medical assistance and
care, nor shall conditions exposing them to contagion or infection be
created."

The first prohibition stems from a recognition that wounded personnel,
who had not yet received medical treatment, "were profitable
subjects for interrogation."  Draper, supra, at 76.  Professor Draper
cites the German practice during World War II at their main
aircrew interrogation center.  They frequently delayed medical
treatment until after interrogation.  Such conduct is now expressly
forbidden. 

The second prohibition was designed to counter the German practice of
sealing off Russian PW camps once typhus or tuberculosis was
discovered.  Best, supra, at 134.
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Order of Treatment (Article 12).

Determined solely by reasons of medical urgency.  Designed to strengthen the
principle of equal treatment articulated above.

Treatment is accorded using triage principles which provide the greatest
medical assets to those with significant injuries who may benefit
from treatment, while those wounded who will die no matter what
and those whose injuries are not serious are given lesser priority.

The US applies this policy at the evacuation stage, as well as at the
treatment stage.  "Sick, injured, or wounded EPWs are treated and
evacuated through normal medical channels, but are physically
segregated from US or allied patients.  The EPW patient is
evacuated from the combat zone as soon as his medical condition
permits."  Dep't of Army Field Manual 8-10-6, Medical Evacuation
in a Theater of Operations, appendix A-1 (31 October 1991).

During Operation Just Cause, wounded Panamanian Defense Force
personnel were evacuated on the same aircraft as US personnel and
provided the same medical care as US forces.  Lessons Learned: 
Operation Just Cause, Unclassified Executive Summary, p. 7 (24
May 1990) (on file at TJAGSA).

In the Falklands the quality of medical care provided by the British to the
wounded, without distinction between British and Argentinean, was
remarkable.  More than 300 major surgeries were performed, and
100 of these were on Argentinean soldiers.  Higginbotham, supra,
at 50. 

Unfortunately, as pointed out by Professor Levie citing the example of the
Japanese during World War II,  "this humanitarian procedure
[referring to treating enemy wounded like your own] is far from
being universally followed."  Howard S. Levie, Prisoners of War in
International Armed Conflict, 100 (1976).

Medical personnel must make the decisions regarding medical priority on the basis
of their medical ethics.  Baccino-Astrada, supra, at 40.  This standard is
reiterated in Article 10, Protocol I for emphasis.
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If Compelled to Abandon Wounded and Sick to the Enemy (Article 12).

While a party can expect that the enemy will care for his wounded personnel, if,
during a retreat, a commander is forced to leave behind wounded and sick,
he is required to leave behind medical personnel and material to assist in
their care. 

"[A]s far as military considerations permit." - there is, however, a military necessity
exception to this requirement.  Thus a commander need not leave behind
medical personnel if such action will leave his unit without adequate
medical staff.  Nor can the enemy refuse to provide medical care to
abandoned enemy wounded on the grounds that the enemy failed to leave
behind medical personnel.  The detaining power ultimately has the absolute
respect and protect obligation.  Pictet, supra, at 142. 

Status of Wounded and Sick (Article 14).

The wounded or sick soldier enjoys the status of a PW.  Actually the soldier will
be protected under both the wounded and sick convention and the PW
convention until recovery is complete, at which time the soldier is
exclusively governed by the PW convention.

While the conventions overlap, i.e. during the treatment and recovery phase, the
wounded and sick convention takes precedence.  But, as Pictet states, this
is an academic point as the protections in both are largely the same.  Pictet,
supra, at 147.

Search for Casualties (Article 15).

Search, Protection, and Care.

"At all times, and particularly after an engagement."  Parties have an
ongoing obligation to search for the wounded and sick as
conditions permit.  The commander determines when it is possible
to do so.  This mandate applies to all casualties, not just friendly
casualties.
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The drafters recognized that there were times when military
operations would make the obligation to search for the
fallen impracticable.  Pictet, supra, at 151.

By way of example, US policy during Operation Desert Storm was
not to search for casualties in Iraqi tanks or armored
personnel carriers because of concern about unexploded
ordnance.

Similar obligations apply to maritime operations (article 18, GWS
Sea).  It was through this military necessity exception that
HMS Conqueror was under no obligation to assist the
shipwrecked members of the Argentinean cruiser General
Belgrano after its torpedo attack against it.  Because
Conqueror was reasonably concerned about the threat of a
destroyer attack if it lingered in the area, it did not.  Admiral
Sandy Woodward, One Hundred Days 162 (1992). 
Professor Draper explicitly states that "[I]t is apparent that
submarines will rarely be in a position to search for and
collect the wounded or shipwrecked.  Neither has such a
craft the facilities for ensuring their adequate care.  Further,
the search for shipwrecked by even larger ships is
operationally a very dangerous proceeding, exposing the
search vessel to the grave risk of submarine attack by day or
night and to air attack by day."  Draper, supra, at 87.

The protection requirement refers to preventing pillage of the wounded by
the "hyenas of the battlefield." 

Care refers to the requirement to render first aid.

Note that the search obligation also extends to searching for the dead,
again, as military conditions permit.  During the Falklands the
Argentineans were scrupulous in handling of the dead.  A Harrier
pilot was killed over Goose Green and buried with military honors.
Higginbotham, supra, at 51.

Suspensions of Fire and Local Agreements.
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Suspensions of fire are agreements calling for cease-fires that are
sanctioned by the Convention to permit the combatants to remove,
transport, or exchange the wounded, sick and the dead (note that
exchanges of wounded and sick between parties did occur to a
limited extent during World War II, Pictet, supra, at 155).

Suspensions of fire were not always possible without negotiation and,
sometimes, the involvement of staffs up the chain of command. 
Consequently, local agreements, an innovation in the 1949
convention to broaden the practice of suspensions of fire by
authorizing similar agreements at lower command levels, are
sanctioned for use by local on-scene commanders to accomplish the
same function.    

Article 15 also sanctions local agreements   to remove or exchange
wounded and sick from a besieged or encircled area, as well as the
passage of medical and religious personnel and equipment into such
areas.  The Geneva Civilians convention contains similar provisions
for civilian wounded and sick in such areas.  It is this type of
agreement that has been used to permit the passage medical
supplies to the city of Sarajevo, under siege since the spring of
1992.

Identification of Casualties (Articles 16-17).

Parties are required, as soon as possible to record the following information
regarding the wounded, sick, and the dead:  name, ID number, DOB, date
and place of capture or death, and particulars concerning wounds, illness,
or cause of death.

Forward information to Information Bureau (See Article 122, GPW).  Information
Bureaus are established by Parties to the conflict to transmit and to receive
information/articles regarding PWs to/from the ICRC's Central Tracing
Agency.  The US employs the National PW Information Center (NPWIC)
in this role.

In addition, Parties are required to forward the following information and materials
regarding the dead:
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Death certificates.

ID disc.

Important documents, e.g. wills, money, etc. found on the body.

Personal property found on the body.

Handling of the Dead.

Examination of bodies and also a medical examination, if possible, to
confirm death and to identify the body.  Such examinations can play
a dispositive role in refuting allegations of war crimes committed
against individuals.  Thus, they should be conducted with as much
care as possible.

No cremation (except for religious or hygienic reasons).

Honorable burial.  Individual burial is strongly preferred; however, there is
a military necessity exception which permits burial in common
graves, e.g. if circumstances, such as climate or military concerns,
necessitate it.  Pictet, supra, at 177.

Mark and record grave locations.

 Voluntary Participation of Local Population in Relief Efforts (Article 18).

Commanders may appeal to the charity of local inhabitants to collect and care for
the wounded and sick.  Such actions by the civilians must be voluntary. 
Similarly, commanders are not obliged to appeal to the civilians.

Spontaneous efforts on the part of civilians to collect and care for the wounded
and sick is also permitted.  This provision arose from the fact that the
Germans prohibited German civilians from aiding wounded airmen.
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Ban on the punishment of civilians for participation in relief efforts.

Continuing obligations of occupying power.  Thus, the occupant can't use the
employment of civilians as a pretext for avoiding their own responsibilities
for the wounded and sick.  The contribution of civilians is only incidental. 
Pictet, supra, at 193.

Civilians must also respect the wounded and sick.  This is the same principle
discussed above (article 12) vis-a-vis armed forces.  This is the only article
of the convention that applies directly to civilians.  Pictet, supra, at 191.

STATUS AND PROTECTION OF PERSONNEL AIDING WOUNDED AND
SICK.

Categories of Persons Protected Based Upon Rights Possessed.

The first category:  Medical personnel exclusively engaged in the search for, or
the collection, transport or treatment of the wounded or sick, or in the
prevention of disease, staff exclusively engaged in the administration of
medical units and establishments as well as chaplains (Article 24), and
personnel of national Red Cross/Crescent Societies and other recognized
relief organizations (Article 26).

Respect and protect (Article 24) - applies "in all circumstances."

In Vietnam US soldiers claimed that the NVA and Vietcong
targeted medical personnel because of their importance in
maintaining morale.  So they'd shoot medics even if they
were giving care.  Consequently medics often avoided
wearing armbands which acted as bullseyes.  There were
even reports that the Vietcong paid an incentive for killing
medics.  Eric M. Bergerud, Red Thunder, Tropic Lightning:
 The World of a Combat Division in Vietnam 201-03 
(1993).

Status upon capture (Article 28) - Retained Personnel, not PWs.
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A new provision in the 1949 convention.  The 1864 and 1906
conventions required immediate repatriation.  The 1929
convention also required repatriation, absent an agreement
to retain medical personnel.  During World War II, the use
of these agreements became extensive, and very few medical
personnel were repatriated.  Great Britain and Italy, for
example, retained 2 doctors, 2 dentists, 2 chaplains, and 12
medical orderlies for every 1,000 PWs.

The 1949 convention institutionalized this process.  Some
government experts proposed making medical personnel
straight PWs, the idea being that wounded PWs prefer to be
cared for by their countrymen, speaking the same language.
 The other camp, favoring repatriation, cited the traditional
principle of inviolability - that medical were non-
combatants.  What resulted was a compromise:  medical
personnel were to be repatriated, but if needed to treat
PWs, were to be retained and treated, at a minimum, as well
as PWs.  Pictet, supra, at 238-40. 

Note that medical personnel may only be retained to treat PWs. 
Under no circumstances could they be retained to treat
enemy personnel.  While the preference is for the retained
persons to treat PWs of their own nationality, the language
is sufficiently broad to permit retention to treat any PW. 
Pictet, supra, at 241.

Repatriation (Articles 30-31).

Repatriation is the rule; retention the exception.  Retained only so
long as required by state of health and spiritual needs of
PWs and then return when retention is not indispensable. 
Pictet, supra, at 260-61.

Article 31 states that selection of personnel for return should be
irrespective of race, religion or political opinion, preferably
according to chronological order of capture - First-in/First-
out approach.
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Parties may enter special agreements regarding the percentage of
personnel to be retained in proportion to the number of
prisoners and the distribution of the said personnel in the
camps.  The US practice is that retained persons will be
assigned to PW camps in the ratio of 2 doctors, 1 dentist, 1
chaplain, 6 medics, per 1,000 PWs.  Those not required will
be repatriated.  See, Dep't of Army Reg. 190-8, Enemy
Prisoners of War Administration, Employment, and
Compensation para. 2-25 (1 July 1982).

Since World War II, this is one of the least honored provisions of
the convention.  US medical personnel in Korea and
Vietnam were not only not repatriated, but were also denied
retained person status.  Memorandum of W. Hays Parks to
Director, Health Care Operations reprinted in The Army
Lawyer, April 1989, at 5.

Treatment (Article 28).

May only be required to perform medical and religious duties.

Receive at least all benefits conferred on PWs, e.g. pay, monthly
allowances, correspondence privileges.  AR 190-8, supra.

Are subject to camp discipline.

Relief (Article 28).  Belligerents may relieve doctors retained in enemy
camps with personnel from the home country.  During World War
II some Yugoslavian and French doctors in German camps were
relieved.  Pictet, supra, at 257.

Continuing obligation of detaining power (Article 28).  The detaining
power is bound to provide free of charge whatever medical
attention the PWs require.

Auxiliary medical support personnel of the Armed Forces (Articles 25 & 29).
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These are personnel who have received special training in other medical
specialties, e.g. orderlies, nurses, stretcher bearers, in addition to
performing other military duties. 

Respect and protect (Article 25) -when acting in medical capacity.

Status upon capture (Article 29) -PWs; however, must be employed in
medical capacity insofar as a need arises.

Treatment (Article 29).

When not performing medical duties, treat as PWs.

When performing medical duties, they remain PWs, but receive
treatment under Article 32, GPW, as retained personnel;
however, they are not entitled to repatriation.

Auxiliaries are not widely used, but see W. Hays Parks
memorandum, supra, (in materials) for discussion of certain
US personnel, who de facto, become auxiliary personnel. 
See also FM 8-10, supra, at para. 3-18b (discusses this same
issue and points out that article 24 personnel switching
between medical and non-medical duties at best places such
individuals in the auxiliary category.

The US Army does not employ any auxiliary personnel.   FM 8-10,
supra, at para. 3-18.  Air Force regulations do provide for
these personnel.  See Bruce T. Smith, Air Force Medical
Personnel and the Law of Armed Conflict, 37 A. F. L. Rev.
242 (1994).

Personnel of aid societies of neutral countries (Articles 27 & 32).

Nature of assistance:  procedural requirements (Article 27).

Consent of neutral government.
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Consent of party being aided.

Notification to adverse party.

Retention prohibited (Article 32) -must be returned "as soon as a route for
their return is open and military considerations permit."

Treatment pending return (Article 32) - must be allowed to perform
medical work.

MEDICAL UNITS AND ESTABLISHMENTS.

Protection.

Fixed Establishments and Mobile Medical Units (Article 19).

May not be attacked.

In Afghanistan, the Soviets engaged in a campaign to destroy
hospitals and dispensaries operated by non-governmental
organizations (Medecins sans Frontieres, Medecins du
Monde, Aide Medicale Internationale - all French doctors
and nurses - NGOs).  In September of 1980, the Soviets
sacked the hospital at Yakaolang, even destroying all
medical supplies and equipment.  In late 1981 the Soviets
systematically bombed hospitals operated by French medical
organizations.  At least 8 hospitals of the three NGOS
above hit.  One was rebuilt with a prominent red cross, but
was still bombed again by Russian helos.  Helsinki Watch,
Tears, Blood, and Cries, Human Rights in Afghanistan since
the Invasion 1979-1984, at 184-6.

In Vietnam during the 1968 Tet offensive, communist forces
attacked  the 45TH MASH at Tay Ninh, killing one doctor
and two medics.  Bergerud, supra, at 206.
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Commanders are encouraged to situate medical units and establishments
away from military objectives.  See also Article 12, GP I, which
states that medical units will, in no circumstances, be used to shield
military objectives from attack.

If these units fall into the hands of an adverse party, medical personnel will
be allowed to continue caring for wounded and sick.

Discontinuance of Protection (Article 21).

These units/establishments lose protection if committing "acts harmful to
the enemy."  Pictet cites as examples such acts as using a hospital
as a shelter for combatants, as an ammunition dump, or as an
observation post. Pictet, supra, at 200-01.

Protection ceases only after a warning has been given and it remains
unheeded after a reasonable time to comply.  A reasonable time
varies on the circumstances, e.g. no time limit would be required if
fire is being taken from the hospital.  Pictet, supra, at 202.

No warning, however, would be necessary if a unit was taking fire from
hospital.  FM 8-10, supra, at para. 3-20.

Article 13, GP I, extends this same standard to civilian hospitals.

Conditions not depriving medical units and establishments of protection (Article
22).

Unit personnel armed for own defense against marauders and those
violating the law of war, e.g. by attacking a medical unit.  Medical
personnel thus may carry small arms, such as rifles or pistols for this
purpose.  In contrast, placing machine guns, mines, LAAWS, etc.,
around a medical unit would cause a loss of protection.  FM 8-10,
supra, at para. 3-21.
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Unit guarded by sentries.  Normally medical units are guarded by its own
personnel.  It will not lose its protection, however, if a military
guard attached to a medical unit guards it.  These personnel may be
regular members of the armed force, but they may only use force in
the same circumstances as discussed in para 3(a) above.  FM 8-10,
supra, at para. 3-21.

Small arms taken from wounded are present in the unit.

Presence of personnel from the veterinary service.

Provision of care to civilian wounded and sick.

Disposition of Captured Buildings and Material of Medical Units and Establishments.

Mobile Medical Units (Article 33).

Material of mobile medical units, if captured, need not be returned.  This
was a significant departure from the 1929 convention which
required mobile units to be returned.

But material must be used to care for the wounded and sick.  First priority
for the use of such material are the wounded and sick in the
captured unit.  If there are no patients in the captured unit, the
material may be used for other  patients.  Pictet, supra, at 274;  See
also FM 8-10, supra, at para. 3-19.

Fixed Medical Establishments (Article 33).

While the captor has no obligation to restore this property to the enemy -
he can maintain possession of the building, and its material becomes
his property.  However, the building and the material must be used
to care for wounded and sick as long as requirement exists.  Morris
Greenspan, The Modern Law of Land Warfare 85 (1959).

Exception - "in case of urgent military necessity," they may be used for
other purposes.
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If a fixed medical establishment is converted to other uses, prior
arrangements must be made to ensure that wounded and sick are
cared for.

Medical material and stores of both mobile and fixed establishments  "shall not be
intentionally destroyed."  No military necessity exception.

MEDICAL TRANSPORTATION.

Medical Vehicles - Ambulances (Article 35).

Respect and protect - may not be attacked if performing medical function.  During
the Bosnian conflict, there were several reports of attacks on medical
vehicles, e.g., on June 24, 1992, Bosnian Serb machine gunners fired on
two ambulances killing all six occupants.  Helsinki Watch,  War Crimes in
Bosnia-Hercegovina 115 (1992).

These vehicles may be employed permanently or temporarily on such duties and
they need not be specially equipped for medical purposes. Pictet, supra, at
281.  Professor Draper states that "[A]s ambulances are not always
available, any vehicles may be adapted and used temporarily for transport
of the wounded.  During that time they will be entitled to protection,
subject to the display of the distinctive emblem.  Thus military vehicles
going up to the forward areas with ammunition may bring back the
wounded, with the important reservation the emblem must be detachable,
e.g, a flag, so that it may be flown on the downward journey.  Conversely
military vehicles may take down wounded and bring up military supplies on
the return journey.  The flag must them be removed on the return journey."
 Draper, supra, at 83.

Key issue for these vehicles is the display of the distinctive emblem, which accords
them protection.



10 - 145

Camouflage scenario:  Belligerents are only under an obligation to respect
and protect medical vehicles so long as they can identify them. 
Consequently, absent the possession of some other intelligence
regarding the identity of a camouflaged medical vehicle, belligerents
would not be under any obligation to respect and protect it.  FM 8-
10, supra, at para. 3-19.  See Draper, supra, at 80.

Display the emblem only when the vehicle is being employed on medical
work, misuse of the distinctive symbol is a war crime. FM 27-10,
supra, at para. 504.

Upon capture, these vehicles are "subject to the laws of war."

Thus, the captor may use them for any purpose.

If the vehicles are used for non-medical purposes, the captor must ensure
care of wounded and sick they contained, and, of course, ensure
that the distinctive markings have been removed.

Medical Aircraft (Article 36).

Definition - Aircraft exclusively employed for the removal of wounded and sick
and for the transport of medical personnel and equipment.

Protection.

Marked with protected emblem.

However, protection ultimately depends on an agreement:  medical aircraft
are not be attacked if "flying at heights, times and on routes
specifically agreed upon between the belligerents."  The differing
treatment accorded to aircraft, as opposed to ambulances is a
function of their increased mobility and consequent heightened fears
about their misuse.  Also "the speed of modern aircraft makes
identification by colour or markings useless.  Only previous
agreement could afford any real safeguard."  Draper, supra, at 84.
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Without such an agreement, belligerents use medical aircraft at their own
risk. Pictet, supra, at 288; FM 8-10, supra, at para. 3-19. 

This was certainly the case in Vietnam where "any air ambulance
pilot who served a full one year tour could expect to have
his aircraft hit at least once by enemy fire."  "Most of the
Viet Cong and North Vietnamese clearly considered the air
ambulances just another target."  Dorland & Nanney, Dust
Off:  Army Aeromedical Evacuation in Vietnam 85-86
(1982)(although the authors note the pilot error and
mechanical failure accounted for more aircraft losses than
did hostile fire).

Medical aircraft (and vehicles) took fire from Panamanian
paramilitary forces (DIGBATS) during Operation Just
Cause.  Center for Army Lessons Learned, Operation Just
Cause: Lessons Learned, p. III-14, (October 1990).

By contrast, in the Falklands each of the hospital ships (British had
4;  Argentineans had 2) had one dedicated medical aircraft
with red cross emblems.  Radar ID used to identify these
aircraft because of visibility problems.  Latter done by the
tacit agreement of the parties.  Both sides also used combat
helos extensively, flying at their own risk.  No casualties
occurred.  Junod, Protection of the Victims of the Armed
Conflict in the Falklands, ICRC, p. 26-27.

Aircraft may be used permanently or temporarily on a medical relief
mission; however, to be protected it must be used "exclusively" for
a medical mission during its relief mission.  Pictet, supra, at 289.
This raises questions as to whether the exclusivity of use refers to
the aircraft's entire round trip or to simply a particular leg of the
aircraft's route.  The point is overshadowed, however, by the
ultimate need for an agreement, in order to ensure protection. 
Pictet also says exclusively engaged means without any armament. 
See also article 28(3) in Protocol I; FM 8-10-6, supra, at A-3 (the
mounting or use of offensive weapons on dedicated medevac
vehicles and aircraft jeopardizes the protection afforded by the
conventions.  Offensive weapons include, but are not limited to,
machine guns, grenade launchers, hand grenades, and light anti-tank
weapons).
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Reporting information acquired incidentally to the aircraft's humanitarian
mission does not cause the aircraft to lose its protection.  Medical
personnel are responsible for reporting information gained through
casual observation of activities in plain view in the discharge of
their duties.  This does not violate the law of war or constitute
grounds for loss of protected status.  Dep't of Army Field Manual
8-10-8, Medical Intelligence in a Theater of Operations para. 4-8 (7
July 1989).  For example, a medevac aircraft could report the
presence of an enemy patrol if the patrol was observed in the course
of their regular mission and was not part of an information
gathering mission outside their humanitarian duties.

Flights over enemy or enemy-occupied territory are prohibited unless
agreed otherwise.

Summons to land.

Means by which belligerents can ensure that the enemy is not abusing its
use of medical aircraft - must be obeyed.

Aircraft must submit to inspection by the forces of the summoning Party.

If not committing acts contrary to its protected status, must be allowed to
continue.

Involuntary landing.

Occurs as the result of engine trouble or bad weather.  Aircraft may be
used by captor for any purpose.

Personnel are retained or PWs.

Wounded and sick must still be cared for.

Inadequacy of GWS Article 36 in light of growth of use of medical aircraft
prompted overhaul of the regime in GP I  (Articles 24 - 31).
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Establishes three overflight regimes:

Land controlled by friendly forces (Article 25):  No agreement
required;  however, article recommends that notice be
given, particularly if there is a SAM threat.

Contact Zone (disputed area) (Article 26):  Agreement required for
absolute protection.  However, enemy is not to attack
once aircraft identified as medical aircraft.

Land controlled by enemy (Article 27):  Overflight agreement
required.  Similar to GWS, Article 36(3) requirement.

Optional distinctive signals (Annex I, Chapter 3, Protocol I), e.g. radio signals,
flashing blue lights, electronic identification, are all being employed in an
effort to improve identification.

DISTINCTIVE EMBLEMS.

Emblem of the Conventions and Authorized Exceptions (Article 38).

Red Cross.  The distinctive emblem of the conventions.

Red Crescent.  Authorized exception.

Red Lion and Sun.  Authorized exception employed by Iran, although has since
been replaced by the red crescent.
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Unrecognized symbols.  The most well-known is the red "Shield of David" of Israel.50 
While the 1949 diplomatic conference considered adding this symbol as an
exception, it was ultimately rejected.  Several other nations had requested the
recognition of new emblems and the conference became concerned about the
danger of substituting national or religious symbols for the emblem of charity,
which must be neutral.  There was also concern that the proliferation of symbols
would undermine the universality of the red cross and diminish its protective value.
 Pictet, supra, at 301.  In the various Middle East conflicts involving Israel and
Egypt, however, the "shield of David" has been respected.  FM 8-10, supra, at
para. 3-19. 

Identification of Medical and Religious Personnel (Article 40).

Note the importance of these identification mechanisms.  The two separate and
distinct protections given to medical and religious personnel are, as a
practical matter, accorded by the armband and the identification card.  FM
8-10, supra, at para. 3-18.

The armband provides protection from intentional attack on the battlefield.

The identification card indicates entitlement to "retained person" status.

Permanent medical personnel, chaplains, personnel of National Red Cross and
other recognized relief organizations, and relief societies of neutral
countries (Article 40).

Armband displaying the distinctive emblem.

Identity card - U.S. uses DD Form 1934 for the ID cards of these
personnel.

Confiscation of ID card by the captor prohibited.  Confiscation renders
determination of retained person extremely difficult.

                    
50  Israel entered a reservation to the GWS regarding its use of
Red Shield of David, stating that Israel would continue to use
that as its distinctive emblem.  Draper, supra, at 84-5.
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Auxiliary personnel (Article 41).

Armband displaying the distinctive emblem in miniature.

ID documents indicating special training and temporary character of
medical duties. 

Marking of Medical Units and Establishments (Article 42).

Red Cross flag and national flag.

If captured, fly only Red Cross flag.

Marking of Medical Units of Neutral Countries (Article 43).

Red Cross flag, national flag, and flag of belligerent being assisted.

If captured, fly only Red Cross flag and national flag.

Authority over the Emblem (Article 39).

Article 39 makes it clear that the use of the emblem by medical personnel,
transportation, and units is subject to "competent military authority."  The
commander may give or withhold permission to use the emblem, and the
commander may order a medical unit or vehicle camouflaged. Pictet, supra,
at 308.

While the convention does not define who is a competent military authority, it is
generally recognized that this authority is held no lower than the brigade
commander (generally O-6) level.  FM 8-10, supra, at para. 3-19. 

CONCLUSION.
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NAVREGS 1063:  While assigned to a combat area during
a period of armed conflict, medical, dental, chaplain,
medical service, nurse, Hospital Corps, and Dental
Technicians shall be detailed or permitted to perform
only such duties as are related to medical, dental, or
religious service and the administration of medical,
dental, or religious units and establishments.  This
restriction is necessary to protect their noncombatant
status.  Air Force (AFP 160-4) and Army regulations
(FM 8-10) reflect a similar policy.

- CAT 1:PEOPLE TO WHOSE WOUNDSARE NOT LIFE-THREEATENING AND CAN
WAIT A COUPLE OF DAYS;  THOSE MORE SEVERELY WOUNDED (LEFE
THREATENING) WHO COULD BE WORKED ON FOR SHORT PERIODS; AND
FINALLY, THE EXPECTANTS, THOSE WHO WOULD DIE NO MATTER WHAT
TREATMENTTHEY WERE IVEN.  RTTL, AT P. 206-7.

- ICRC made allegations during ODS that we
put Iraqis in mass graves without removing
their dogtags.  US responded that it had no
evidence that US did this.  ICRC link to US
was the use of US body bags.  US said it
provided US body bags to many units, e.g. the
Saudis and even the Iraqis during the Iran-
Iraq War.  Confidential memo in safe.

(2- Afghanistan:  Soviet treatment of medical personnel, both
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Afghan and civilian ) was not good.  Afghan docs treating
resistance fighters were considered enemy personnel by Soviet-
Afghan forces.  They actively sought French docs and executed
some old Afghans who refused to disclose their whereabouts.

* Status of Certain Medical Corps and Medical
Service Corps Officers under the GWS (see attached
DAJA-IA memorandum and FM 8-10, para 3-18b).

- MSC officers who are assigned as commanders
of non-medical of FSBs or MSBs with
responsibility for base cluster defense or
MSC officers/AMEDD NCOs serving as staff
officers with the FSB.  Not entitled to GWS
protections.  Should not possess medical ID
card (DD Form 1934).

- AMEDD officers, assigned to medical duties,
who temporarily fulfill non-medical duties,
e.g. medical company commander detailed as
convoy march unit commander, with
responsibility for convoy defense.

- MSC and other Army officer helicopter
pilots, not permanently assigned to AMEDD
units, flying combat missions in addition to
medevac flights.

- Latter two categories:  Entitled to
auxiliary medical personnel protections while
employed in their medical roles.  But should
not possess medical ID card.  These
personnel, if reassigned to duties in which
they would be "exclusively engaged," could
then be issued a medical ID card.  Don't
flip-flop ID cards from day-to-day.

- 12TH EVAC HOSPITAL AT CU CHI, PLACED BETWENN 125
SIGNAL BATTALION AND 8" GUN BATTERIES.  SOME
QUESTIONED WISDOM OF SETTING UP A HOSPITAL BETWEEN TWO
PRIME TARGETS.  RTTL, P. 206. 

- McCoubrey says vets do not fallunder the
humanitarian aegis because in the context of
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military action its role is seen as
"military", the modern analogy bieng mroe
with mechanics attached to tank corps.  Their
use he says is vis a vis pack animals.  They
are not to be attached to a medical unit,
although they may be present at one.  

- SOME MEDICS PRACTICED "PREVENTIVE
MEDICINE," IE. ARMING THEMSELVES AND TAKING
PART IN COMBAT.  RTTL, P. 55. 

- Falklands:  Argie engineers volunteered to
move some ammo near their PW camp.  An
explosion and fire occured.  A Brit medic ran
into the fire and pulled at least two out. 
One could not be reached because of the
intensity of the fire.  The man was on fire,
both legs blown off and his abdomen torn
open.   The medic used his pistol to shoot
him.  Fellow Argies thanked the medic for his
actions saying it was humane under the
circumstances.   Violates the letter but not
the spirit of GWS. Higginbotham, p. 58.


